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The purpose of this briefing is to reply to frequently asked questions on the existing legal 
framework and case law on immigration detention and de facto detention. This briefing draws 
from the evolving and recent jurisprudence from EU and international bodies. It is addressed 
to policy-makers working on legal reforms as well as civil society organisations advocating for 
migrants’ rights. 

Even though the current legal framework and jurisprudence may allow for the use of 
immigration detention in specific circumstances and as measure of last resort, detention is 
always harmful, disproportionate and ineffective.1 For this reason, an increasing number of 
international bodies have stated that detention for immigration control purposes should be 
progressively ended.2

PICUM is against the use of immigration detention in all circumstances, and calls on 
Member States and the European Union to put an end to it.
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1. What is immigration detention?

Immigration detention is understood as the deprivation of liberty for reasons related to a 
person’s migration status.3 

In the EU, states typically apply immigration detention in four contexts: to prevent entry to 
their territory, to carry out return/deportation procedures, during asylum procedures and 
in the context of Dublin transfer procedures (see Question 9). Nonetheless, this measure 
interferes with one of the most fundamental human rights – the right to liberty of person 
protected under Art. 5 of the European Convention on Human Rights (ECHR),4 Art. 6 of the EU 
Charter of Fundamental Rights,5 and Art. 9 of the International Covenant on Civil and Political 
Rights (ICCPR).6

2. What is de facto detention? 

As analysed below in Question 5, when states decide to place a person in immigration 
detention, they need to comply with a number of requirements. To avoid these safeguards, 
states sometimes refuse to acknowledge that a person is detained. Rather, they argue that the 
measure is merely a restriction on the person’s freedom of movement (discussed in Question 
3), or that someone is not detained because they could decide to leave the country instead, 
even though, in practice, this often means going to a country in which their life and security 
would be at risk. 

De facto detention can be understood as a measure which in practice amounts to deprivation 
of liberty but which states do not formally qualify as such. De facto detention is not based on 
a detention order nor is it usually subject to a judicial review.7 It also tends to be carried out 
in places which are not recognized as places of deprivation of liberty (e.g. border premises, 
reception or registration centres, boats).8

Irrespective of terminology used by states, any placement of a person in custodial settings 
which that person is not permitted to leave at their will is considered as deprivation of liberty 
under the Optional Protocol to the Convention Against Torture.9 The key element of this 
definition, which is the impossibility to leave the facility, was also included in the definition of 
immigration detention by the UNHCR10 and the UN Migrant Workers Committee (CMW).11 The 
European Court of Human Rights (ECtHR) and Court of Justice of the European Union (CJEU) 
also place an emphasis on whether persons are allowed to leave the premises12 and on the 
level of restrictions on movement within the facility.  
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In one case13, the ECtHR found that keeping persons for nine days at 
a centre which was formally denominated by the Italian government 
as a “identification and registration centre” amounted to detention 
because their freedom of movement was limited inside the facility 
and they were not allowed to leave it.

A note on detention in transit zones

In different cases, the ECtHR stated that holding persons at airport 
transit zones, beyond short-term restrictions at entry points to check 
identity or verify the right to enter the country, would also amount to 
deprivation of liberty.14 In these cases, the ECtHR was not satisfied with 
the claim advanced by states that applicants could leave the transit 
zone by leaving the country, as this would typically involve practical and 
legal difficulties.15 

With regard to land border transit zones, the ECtHR did not exclude 
such possibility, however, it also clarified that several conditions need 
to be met, including that the neighbouring country from which the 
person entered should be a party to the ECHR and Geneva Refugee 
Convention and that there is no immediate danger for the person’s life 
and health (in the specific case, this was demonstrated by the fact that 
the person spent a few months in the previous country before crossing 
the border).16 

In contrast, the CJEU does not consider that the applicants have a 
possibility to leave the transit zone by leaving the country if the entry 
to the neighbouring country would be irregular and could lead to 
penalties.17

Even if the ECtHR considers that the above conditions are met in the 
specific case and the person could leave the land border transit zone by 
going to the neighbouring country, this does not mean that the person 
is not subject to detention. The Court assesses also other elements, in 
particular the length of the stay in the transit zone. 
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In one case, the Court found that the applicants’ stay in the transit zone 
amounted to de facto detention because of the lack of any domestic 
legal provisions fixing the maximum duration of the applicants’ stay, the 
“excessive duration” of that stay (almost four months) and the considerable 
delays in the domestic examination of the applicants’ asylum claims. The 
Court also pointed at the conditions in which the applicants were held 
during the relevant period, notably severe restriction on freedom of 
movement within the transit zone and one-and-half-month stay in the 
isolation section of the transit zone where the conditions violated Art.3 
of the ECHR.18 

In one case, the Grand Chamber of the ECtHR found that a 23-day 
confinement in a land transit zone during the examination of the 
applicants’ asylum claim with due diligence and in a situation considered 
a “mass influx of asylum-seekers and migrants,” and subject to domestic 
provisions limiting stay in transit zone to four weeks, did not violate 
Art.5 ECHR.19 Conversely, such measure is to be considered detention 
under EU law. Assessing the same transit zone, the CJEU ruled that the 
obligation imposed on a person to remain permanently in a transit zone 
the perimeter of which is restricted and closed, within which the person’s 
movements are limited and monitored, and which they cannot legally 
leave, should be considered detention under EU law. The Court relied 
on the definition of immigration detention under relevant pieces of EU 
legislation, discussed below in Question 9, as confinement of an applicant 
by a Member State within a particular place, where the applicant is 
deprived of their freedom of movement.20 
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3. When is it “detention” and when is 
it “restriction of movement”?

In practice, there may be cases when it is unclear whether the person is subject to detention 
or a restriction on their freedom of movement. According to the ECtHR, there is no clear line 
between these two coercive measures. The difference lies in the intensity of the measure, 
rather than its nature. The ECtHR analyses the specific facts of each case to determine whether 
a measure formally qualified by the state as restriction on freedom of movement amounts 
to detention in practice. To this end, the ECtHR assesses the type of measure, duration of 
measure, effects on the person concerned, and manner of implementation.21 Crucially, the 
ECtHR assesses these criteria in a cumulative manner. This implies that a series of restrictions, 
which in themselves would not reach the threshold of detention, together may do so. 

In a specific case, the ECtHR found that a situation amounted to detention because the 
applicant was obliged to stay on a small area of an island for 16 months; was subject to a 
night-time curfew; was required to report to the authorities twice a day and inform them of the 
telephone number of his correspondent; and his trips required the consent of the authorities 
and were supervised by the police.22 

In another situation, a similar compulsory residence lasting seven months was considered a 
restriction on the applicant’s freedom of movement because the applicant’s residency was 
not confined to a restricted area but to a district, the night curfew did not prevent him from 
maintaining relations with the outside world, and he had never sought permission from the 
authorities to travel away from his place of residence.23

Whereas the ECtHR considers home arrest as deprivation of liberty,24 it qualified a more 
lenient form of this measure as a restriction on freedom of movement. This was the Court’s 
conclusion in a specific case, where the applicant’s initial house arrest was substituted by a 
measure permitting the person to go to work during week-days and obliging him to stay at 
home for 12 hours at night during week-days and the whole day during weekends.25

Even if the measure in question does not amount to detention, states’ power to restrict 
someone’s freedom of movement is held in check. Under international law,26 everyone lawfully 
within the territory of a state has the right to freedom of movement within that territory. 
The question of lawful presence is regulated by domestic law, which may place entry and 
residence conditions. However, these conditions should comply with the state’s international 
obligations.27 For instance, according to the UN Human Rights Committee (HRC), people who 
have received a return order but cannot be deported because of risks of persecution are to 
be considered as lawfully staying in the country for the purpose of the right to freedom of 
movement.28
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Like the right to liberty, the right to freedom of movement may be subject to restrictions.29 To 
be permissible, restriction on freedom of movement must conform to three requirements:  

• Legality: restriction must be provided by law, which should be precise and not confer 
unfettered discretion on the authorities,

• Legitimate purpose: restriction should serve one of the listed legitimate purposes, such 
as the protection of national security, public safety, public order, health or morals, the 
rights and freedoms of others, or the prevention of crime, 

• Necessity: restriction should be necessary for achieving the legitimate purpose. 30

4. When is immigration detention 
arbitrary?

Arbitrary deprivation of liberty is prohibited under Art. 9(1) of the ICCPR and Art. 5(1) of the 
ECHR.31 The prohibition of arbitrary detention is absolute, meaning that it is a non-derogable 
norm of customary international law, or jus cogens.32

While there is no universal definition of arbitrary detention, based on a combined reading of 
regional and international law and jurisprudence, the following elements should be respected 
in order for detention not to be arbitrary: 

• Lawfulness: first of all, in order not to amount to arbitrary detention, immigration 
detention should have a clear legal basis in domestic law (including being closely 
connected to the grounds of detention used by the government33) and follow a procedure 
set out in law. National laws authorising deprivation of liberty must be sufficiently 
accessible, clear, precise and foreseeable in their application, in order to avoid all risk of 
arbitrariness.34 They should also be in line with European and international standards. 
This further requires that the legislation clearly and exhaustively lists the grounds 
justifying detention.35

• Necessity and proportionality: even if detention is in compliance with national law, 
it can be arbitrary if it is not necessary in light of the circumstances of the case and 
proportionate to the ends sought.36 International and EU law states that immigration 
detention should be an exceptional measure of last resort. This means that authorities 
must conduct an individual assessment to be able to justify detention as necessary on 
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the specific facts of the individual case. For instance, detention is arbitrary if it is imposed 
solely because of the person’s undocumented stay, or if it is applied automatically to 
a broad category of persons.37 International and EU law also specifies that before 
detaining someone and also during the person’s detention, authorities should evaluate 
in the individual circumstances of the case if there are no other less invasive means that 
could achieve the same ends – commonly called alternatives to detention (see below 
Question 7).38  

• Vulnerable persons: as clarified by the UN HRC, detention is arbitrary if it is inappropriate 
or unjust.39 This would be particularly the case with regard to the detention of people 
in situations of vulnerability. Indeed, detention of vulnerable persons is neither 
appropriate nor just, nor meets the requirements of necessity and proportionality. 
Hence, vulnerable persons should not be detained.40 In order to identify vulnerable 
persons, vulnerability screening and assessment should be carried out.41 [With regard 
to the non-detention of children, please see Question 6 below]

As clarified by the Working Group on Arbitrary Detention, individuals 
in situations of vulnerability should not be detained.42 Specific 
safeguards also apply to the following individuals in situations of 
vulnerability: victims of torture43, victims of trafficking in human 
beings44, women in detention45, pregnant women46, lesbian, gay, 
bisexual, transgender and gender-diverse persons47, people living 
with a mental illness48, people with disabilities49 and stateless people50. 
To learn more, see: PICUM (2021) Preventing and Addressing 
Vulnerabilities in Immigration Enforcement Policies

• Length of detention: beyond the initial detention order, authorities should provide 
appropriate justification as detention continues51 and the length of detention should 
not exceed the time-period which is reasonably required for the purpose pursued by 
authorities.52 Excessive length of detention is arbitrary.53 This requirement, alongside 
with the requirement that immigration detention be the last resort, imply that detention 
should be for the shortest time possible.54 

https://picum.org/wp-content/uploads/2021/03/Preventing-and-Addressing-Vulnerabilities-in-Immigration-Enforcement-Policies-EN-1.pdf
https://picum.org/wp-content/uploads/2021/03/Preventing-and-Addressing-Vulnerabilities-in-Immigration-Enforcement-Policies-EN-1.pdf
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5. Which procedural safeguards 
apply?

When states place a person in immigration detention, they have an obligation to respect 
specific procedural safeguards as well as the right to an effective remedy. Lack of access to an 
effective remedy can make detention arbitrary in itself.55

• Notification of detention: knowing the reasons for one’s detention as well as the 
available channels to appeal it is the basic precondition for seeking a remedy. Everyone 
who is arrested should be informed at the time of detention (or at latest promptly 
thereafter) of the reasons in fact and in law for their detention56 and the available 
remedies.57 The information should be conveyed in simple, accessible and non-technical 
language, in a language they understand.58 

The ECtHR has clarified that an information brochure indicating that 
the person has entered the territory in an undocumented manner, 
can hire a lawyer, speak to a police officer for further information 
and appeal detention before an administrative court cannot be 
interpreted as the required information on the legal and factual 
reasons for the person’s detention.59

• Review of detention: everyone in detention has the right to request the speedy review 
of the lawfulness of their detention by a court, which should lead to their release if 
the court finds detention unlawful.60 If immigration detention extends in time, it should 
be subject to automatic, periodic review to reassess its lawfulness, necessity and 
proportionality.61 For the remedy to be both accessible and effective, authorities should 
ensure that individuals in detention have a realistic opportunity of using the remedy.62 
The scope of the review should extend beyond the mere compliance of detention 
with domestic law and include an assessment of other requirements flowing from the 
prohibition of arbitrary detention (see Question 4).63 

• Legal and linguistic assistance: to be able to avail themselves of the right to effective 
remedy, migrants should have access to legal representation and advice and interpreters. 
Every time this is necessary, states should ensure access to free legal aid.64 People in 
immigration detention who do not adequately understand or speak the language used 
by the authorities responsible for their detention should be entitled to the assistance of 
an interpreter in connection with the legal proceedings, free of charge.65 
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6. Can children be detained for 
immigration purposes?

As detailed in a Joint General Comment of the UN Committee on the Rights of the Child (CRC) 
and the UN Migrants Workers Committee (CMW), detaining children for reasons related to 
their or their parents’ migration status conflicts with the best interests of the child. Immigration 
detention is never in the child’s best interests and hence should always be forbidden.66 A 
growing number of international bodies have stipulated that children should never be placed 
in immigration detention and states should end child immigration detention.67 Consistent 
evidence shows that even short periods of detention have a long-lasting impact on children’s 
physical and mental health and their development.68 The European Parliament has called for 
the end of child immigration detention in four different resolutions.69 

In line with the position of the UN expert bodies, unaccompanied children should be integrated 
in national child protection and welfare systems without any discrimination. Child protection 
and welfare authorities, rather than immigration authorities, should have responsibility 
over migrant children. Hence, like any other children deprived of their family environment, 
unaccompanied children should receive special protection and assistance and be placed in 
alternative care system and accommodation. Families with children should be accommodated 
in non-custodial reception facilities and be offered community-based solutions.70 

Detention of a child may also amount to inhuman or degrading treatment prohibited 
under Art.3 of the ECHR if the age of the child, duration, and conditions of detention, taken 
cumulatively, exceed the threshold of seriousness required under this provision. This threshold 
is set relatively low. 

In several cases, the ECtHR found that the detention of families 
with children in centres offering generally adequate conditions of 
detention violated Art. 3. This was, for instance, the case in relation 
to the eight-day detention of two siblings (aged four months and 
2 ½ years)  with their mother in a centre where the internal yards 
of family and male zones were only separated by a net and there 
was a significant noise level due to frequent announcements via 
loudspeakers.71 In another case, the Court found that the seven-day 
detention of a seven month-old child with his parents, in proximity to 
the runway of an airport producing high noise levels, amounted to a 
violation of Art. 3.72
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7. What are alternatives to detention 
and when can they be applied?

As highlighted above in Question 4, in order not to be arbitrary, immigration detention 
should not only be lawful but also necessary in the specific circumstances of the case and 
proportionate to the ends sought,73 meaning that it should be an exceptional measure of last 
resort. This entails that detention can only be used if in the individual circumstances of the 
case there are no other less invasive means (e.g. alternatives to detention) that could achieve 
the same ends – for instance preventing people from absconding.74 

First of all, if there is no legal ground for detention (for instance, no risk of absconding), 
detention is not lawful, hence the person should not be detained at all and, if they are detained, 
they should be immediately released. In this regard, alternatives to detention must not be 
considered as alternatives to unconditional release and persons eligible for release should not 
be channelled into alternatives to detention.75 Alternatives to detention are only legitimate as 
far as the reason justifying detention remains valid.76 In particular, when detention no longer 
has a legal basis because there is no reasonable prospect of removal, alternatives to detention 
are no longer applicable.77 

If there is a legal ground for detention, and the other elements listed in Questions 4 and 5 are 
respected, states should examine whether alternatives to detention can be applied instead of 
detaining the person. In fact, detention can only be applied if no alternative to detention can 
achieve the same ends. 

As the obligation to apply alternatives to detention stems from 
international law (specifically the principles of necessity and 
proportionality), the release of the person to an alternative to 
detention measure should be realistic and not depend, for instance, 
upon their financial ability to pay for bail78 or other conditions such 
as having a fixed address. 

Alternatives to detention should not impose onerous requirements 
on the person. Excessively restrictive measures could in fact amount 
to de facto detention.79 They should be reviewed by a judicial authority 
and be subject to independent monitoring and evaluation.80 
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Governmental practices of alternatives to detention take various forms, ranging from 
enforcement-based alternatives (such as regular reporting to the authorities, release on bail 
or other securities) to community-based solutions.81 The least intrusive measures should be 
used.82 In the past years, several governments have adopted policies and laws implementing 
community-based alternatives to detention.83 Community-based solutions allow people to 
live in the community while working on their migration procedures. Contrary to enforcement-
based solutions, which aim to control, restrict and deter migrants, community-based solutions 
are grounded in engagement and holistic support. As underlined by the Council of Europe’s 
“Legal and practical aspects of effective alternatives to detention in the context of migration,” 
provision of case management is one of the key components of effective alternatives.84 

In some cases, governments have co-opted the term “alternative to detention”, to implement 
programmes with expand control and surveillance, rather than actively contribute to reduce 
detention.85 These programmes impose restrictions on freedom of movement in absence of a 
legal ground for detention and without respecting the safeguards listed above in Question 4 , 
and contradict the very same purpose of alternatives.

To learn more about case management and community-based 
solutions, see: https://picum.org/endingdetention/ and PICUM (2020) 
Implementing case management based alternatives to detention in 
Europe

8. Is immigration detention part of 
criminal law? 

Immigration detention is usually of administrative character. This means that, unlike detention 
for criminal reasons, it does not require criminal charges nor a trial. Given its administrative 
form, immigration detention should never be used as a punitive measure. In practice, 
however, the underlying objectives of immigration detention are often in fact punitive (such 
as deterrence and incapacitation),86 as are the conditions and regime of detention (such as 
carceral layout of detention centres, uniformed guards, and limited freedom of movement 
inside the facility).87 In some instances, procedural rights afforded to people in immigration 
detention are even lower than for criminal detention. For instance, the period of detention is 
often prolonged while the person is already in detention. The period can be prolonged several 
times, meaning that when someone enters detention, they do not know when, and if, they will 
be released or deported. 

https://picum.org/endingdetention/
https://picum.org/wp-content/uploads/2020/04/Conept-Paper-on-Case-Management_ENg.pdf
https://picum.org/wp-content/uploads/2020/04/Conept-Paper-on-Case-Management_ENg.pdf
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Although administrative in nature, immigration detention is thus often punitive in practice 
or perceived as such by those who are detained. From a legal perspective, it should thus 
be accompanied by fair trial guarantees, such as intertwined principles of equality of arms 
(meaning a fair balance between the prosecution and defence, with each party being able 
to present their case under conditions that do not place them at a substantial disadvantage 
compared to the opponent)88 and adversarial proceedings (meaning that both the prosecution 
and defence have the opportunity to know and comment on the evidence provided by the 
other party),89 and free legal and linguistic assistance.90

9. Does EU law allow for immigration 
detention?

Under EU law, states may apply immigration detention in four contexts: to prevent entry to 
their territory, to carry out return/deportation or intra-European transfer (so-called Dublin) 
procedures, and during asylum procedures. These circumstances are regulated in the 
Schengen Borders Code,91 the Return Directive,92 the Dublin Regulation93, and the Reception 
Conditions Directive,94 respectively. However, the (perceived) need to carry out one of these 
four procedures is not a sufficient legal reason to detain someone. On the opposite, as 
analysed in Questions 4 and 5, there are individual grounds, procedural steps and important 
safeguards which should apply. If these conditions are not met, detention is considered 
arbitrary under international and EU law and against specific EU law rules.
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IN FOCUS

How is detention considered in the EU Pact 
on Migration and Asylum?

Released by the European Commission in September 2020, the EU Pact on Migration and 
Asylum is a multi-annual EU strategy in the area of asylum and migration.95 Among its five 
legislative proposals and four recommendations, there are at least two instruments which, if 
approved, would have an impact on detention:96

Proposal for a Screening Regulation97 

This proposal introduces a mandatory screening procedure to be carried out at the EU 
external borders towards persons who do not fulfil the entry conditions under the Schengen 
Borders Code. The procedure is to be completed within five days, extendable to ten days 
in exceptional circumstances where a “disproportionate number” of persons needs to be 
processed. Screening is to take place “at locations situated at or in proximity to the external 
borders” and persons undergoing screening will not be permitted to enter the territory of the 
state.98 

States will thus be bound to prevent the persons’ entry inside their territory. In practice, this 
will imply detaining the person, or at least restricting their freedom of movement.99 

The implications of the screening procedure at the external borders 
can be inferred from the hotspot procedure implemented at the 
Greek Aegean islands, which the screening procedure resembles.100 
In practice, people placed at Greek hotspots are either deprived of 
their liberty or have their freedom of movement restricted, although 
domestic law refers only to restriction of liberty. The functioning of the 
hotspots blurs the lines between the restriction on and deprivation 
of liberty and leads to de facto detention practices. Similar concerns 
have been expressed with regard to the Multi-Purpose Reception 
and Identification Centre intended to replace the Lesvos hotspot and 
operationalise the screening procedure.101 

The proposal also provides for the mandatory screening of persons found within state’s 
territory if there is no indication that they have crossed the external border in an authorised 
manner. Unlike the screening at external borders, screening in this context will be conducted 
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at any “appropriate location” within the territory of a state and should last maximum three 
days from the apprehension.102

Despite the risk of deprivation of liberty entailed by the screening procedure, the operational 
part of the proposal does not mention detention. Detention is only mentioned in the preamble, 
which provides that in individual cases, where required, measures preventing entry may 
include detention, subject to domestic law of the country. However, in light of previous ECtHR 
jurisprudence, which found that holding migrants at an identification and registration centre 
and on ships for nine days amounted to de facto deprivation of liberty because the persons’ 
freedom of movement was limited inside the facilities and they were not allowed to leave the 
premises103, it is very likely that these measures will amount to detention. The mandatory 
nature of the screening at external borders and the obligation on states to prevent persons’ 
entry inside their territory - combined with lack of regulation on the circumstances in which 
this will be possible and the lack of safeguards such as those mentioned in Questions 4 and 
5 - will likely trigger an increase in de facto detention at the EU external borders. 

Revised proposal for the Asylum Procedures Regulation104 

This proposal provides for wide circumstances in which asylum procedures can be conducted 
at EU borders, including three cases in which the border asylum procedure becomes 
mandatory.105 If the claim for international protection is rejected in the border asylum procedure, 
the person is to be channelled to the border return procedure. Each of the procedures should 
be completed within 12 weeks, extendable to 20 weeks in a “crisis situation.”106 During this 
period, the persons are not permitted to enter the territory of the states and should be kept 
in “locations at or in proximity to the external border or transit zones.”107 

As during the screening, this implies that states will be bound to prevent the person’s entry 
inside their territory during these asylum and return border procedures, which will typically 
entail detention.108 Indeed, as research shows, border procedures tend to involve deprivation 
of liberty.109 In contrast to the proposal for the Screening Regulation, the proposal for the 
Asylum Procedures Regulation does refer to detention. As regards border asylum procedure, 
detention grounds spelled out in the Reception Conditions Directive are to apply. Concerning 
the border return procedure, the proposal provides for broad grounds for detention for persons 
who have been detained during border asylum procedures and refers to the Return Directive 
for those who have not been previously detained. Overall, the mandatory border procedures 
risk leading to systematic detention at the EU external borders for up to nine months, which is 
at odds with the requirement under Art. 8 of the Reception Conditions Directive not to detain a 
person for the sole reason that they are asylum applicants. As mentioned above (see Question 
2), according to the CJEU, holding asylum seekers in a transit zone will amount to deprivation 
of liberty if the persons are required to remain permanently within a restricted and closed 
perimeter and thereby are deprived of their freedom of movement and isolated from the rest 
of the population.110 
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What legal standards should apply to detention at borders?

In order not to be arbitrary, detention at the EU’s external borders during the screening, border 
asylum and border return procedures will have to comply with the international framework 
regulating immigration detention. In particular, the principles discussed above in Questions 4 
and 5 should apply, such as:

• Lawfulness: precise legal basis in domestic law, including grounds for detention which 
are clearly and exhaustively enumerated. 

• Necessity and proportionality: detention used as an exceptional measure of last 
resort, based on an individual assessment and verification whether alternatives to 
detention can reach the objective of detention. 

• Vulnerable persons and children: no detention of vulnerable persons and children, 
and adequate vulnerability screening and age assessment procedures provided. 

• Detention time period: detention maintained for the shortest time possible. 

• Notification of detention: notification of legal and factual grounds for detention and 
appeal channels at the time of the arrest in language the person understands and 
accessible manner.

• Review of detention: speedy judicial review of the lawfulness of detention and if 
immigration detention extends in time, automatic and periodic review.  

• Legal and linguistic assistance: access to legal representation and advice and 
interpreters, if necessary, free of charge.  

What legal standards should apply to restriction on freedom of 
movement at borders? 

In cases where the measure to prevent the person’s entry inside the state’s territory during 
the screening, border asylum or border return procedure will not amount to detention, it will 
have to comply with the requirements on restriction on freedom of movement discussed in 
Question 3 above. The restriction will have to have a basis in domestic law, serve one of the 
legitimate purposes and be necessary for achieving them. 
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