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Introduction

PICUM, the Platform for International Cooperation on Undocumented Migrants
represents a network of more than 165 organisations working with undocumented
migrants in 35 countries, primarily in Europe as well as in other world regions.

PICUM approaches human trafficking in the broader context of exploitation and
irregular migration, and advocates a rights-based approach that tackles the structural
reasons - in particular government policies and practices - which increase risks for
people with an insecure or irregular status of experiencing situations of exploitation
and remaining in those situations, and focuses on providing person-centred and
rights-based services, support and justice to victims.

This approach provides a particular analysis of trafficking in human beings. This
document sets out some of PICUM's key messages and policy recommendations on
trafficking in human beings deriving from this analysis.

Human trafficking is a complex phenomenon on
a continuum of exploitation.

PICUM sees exploitation of workers on a continuum, with decent work on one
end of the spectrum and forced labour or trafficking on the other end. All work
situations are somewhere along this continuum, and can move along it in each
direction, for example, closer towards decent work as a result of collective
bargaining to improve working conditions, or closer towards forced labour or
trafficking due to an accumulated or progressive worsening of conditions. This
understanding is crucial to addressing the reasons why people are at risk and to
design appropriate responses, including support for trafficked persons.

Trafficking in human beings should be understood and addressed as a complex
phenomenon, being both a cause and consequence of violations of human rights,
global inequality, gender discrimination, exclusion and poverty. Trafficking occurs
within a context of globalisation, de-regulation of labour and normalisation of
poor working conditions in some sectors, in particular, but not only, for migrants.

The criminal justice framework is too limited to address the complexity of
trafficking. A broader social agenda and intersectional approach is needed to
address the various causes and risks for exploitation people face at different
stages of their migration experience, and to realise the fulfilment of every
person’s human rights.



Exploitation can occur in all sectors and services, including both regulated and
non-regulated sectors, as well as in forced begging and in criminal activities,
which are also recognised as forms of trafficking in human beings.’

Data on human trafficking needs to be treated with caution.? Data is based on
enforcement actions, identification of victims and prosecutions, and reflects to
some extent the priorities for enforcement and trends in recognition, rather
than the full breadth of the issue. There are also major concerns around data
protection and privacy rights of trafficked persons.?

The current counter-trafficking framework is
not only ineffective but also harmful.

One of main pillars of the common EU asylum and migration policy over the past
20 years has been the fight against irregular migration.* The new EU Pact on
Migration and Asylum published on 23 September 2020 very much continues this
trend, with deterrence of any unauthorised mobility and increasing deportations
a central objective of the policy and proposed legislative reforms.>

Combatting trafficking in human beings (THB) is often used to give additional
political - and even moral - justification for measures that aim to prevent and
sanction irregular migration.®

Many of the measures that are introduced in the name of combatting trafficking
actually have the opposite impacts in practice, increasing risks of trafficking and
failing trafficked persons. At times they result in gross miscarriages of justice and
human rights violations” and entrench gender discrimination and racism against
migrant women.2 For example:

* Increased border controls lead to increased reliance on smugglers and more
dangerous and expensive routes. This increases risks of situations of debt
bondage, forced labour and trafficking,® as well as endangering lives. Data
collated by IOM indicates that more than 20,000 people have drowned in the
Mediterranean since 2014.°

« Some countries of origin place discriminatory age and gender restrictions on
labour migration for young women, particularly migration for domestic work,™
under the logic that they risk sexual exploitation, while not providing viable
alternatives. This can push them towards irregular migration.

+ Migrant women from some countries face particular risks of being refused
entry at borders (usually airports) and summarily deported to their country of
origin, when border guards suspect them of being victims of trafficking.’?


https://missingmigrants.iom.int/sites/default/files/MMP%20data%20collection%20guidelines_EN.pdf
https://missingmigrants.iom.int/sites/default/files/MMP%20data%20collection%20guidelines_EN.pdf

+ Raidsonworkplacestoidentify trafficked persons, including“rescue operations”
for sex workers,'® often lead to undocumented people being arrested, detained
and deported, and deprived of their earnings, rather than access to justice.

* Legislation criminalising trafficking and the facilitation of irregular migration
are regularly used against migrants themselves, their family members,
and people providing rental accommodation, services and humanitarian
assistance. For example, considering cases of people providing humanitarian
assistance to people with irregular status, ReSOMA research found that 171
human rights defenders' have been criminalized in the past five years. This
includes volunteers, activists, NGOs, crew members of rescue ships, migrants’
family members, and also journalists, mayors and priests.

PICUM opposes all anti-trafficking measures that undermine or adversely affect
the human rights of the groups concerned.

De-criminalisation of irregular entry, residence and work.

Explicit de-criminalisation of all services and assistance provided to irregular
migrants without undue financial gain.

Removal of all criminal and administrative prohibitions and penalties on sex
work,"”™ related to sex workers, clients and non-exploitative'® third parties
(including laws targeting brothel owners)."”

Regular migration pathways and decent
work permit schemes are crucial to prevent
exploitation.

Labour migration policies do not reflect current and future labour market needs.
The presence of migrantworkers demonstrates that labour market demand exists
in low wage occupations most notably in the restaurant, hospitality, agriculture,
construction, retail, and domestic work sectors."s

When structural labour demand is not met through official labour migration
routes, it pushes workers into the informal economy, and irregularity.

Nonetheless, national and EU migration policies continue to offer very few
possibilities for migrant workers from third countries to receive work and
residence permits to work regularly in key sectors.™


http://www.resoma.eu/sites/resoma/resoma/files/policy_brief/pdf/Final%20Synthetic%20Report%20-%20Crackdown%20on%20NGOs%20and%20volunteers%20helping%20refugees%20and%20other%20migrants_1.pdf

Those admissions policies that do exist for work in these sectors usually tie the
migrant worker to one specific job with one particular employer, for a specific
period of time. If a worker wants or needs to change employer, they would
have to re-apply for a new permit from their country of origin, a lengthy and
complicated process with very insecure outcomes. If the worker loses their job,
their residence and work permit becomes invalid and any continued residence
is irregular. This creates a situation of excessive dependency and allows for
situations of exploitation to continue and escalate as migrant workers are not
willing to risk the loss of residence status that would follow after initiating a
complaint against the employer.

Temporary migration programmes also increase risks of exploitation. For
example, they often create multiple dependencies, where workers rely on their
employers for housing and food. Deceptive and unfair recruitment practices can
result in debt bondage and destitution.?°

The specific situation of domestic workers for diplomatic households is also
a major concern, as diplomatic immunity of the employer makes the worker
extremely vulnerable to abuse.

This situation creates a vast decent work deficit with high levels of labour
exploitation, trafficking for labour exploitation, workplace accidents and general
worsening of working conditions.?'

People on spouse dependent visas are also at risk of experiencing domestic
violence and trafficking due to their over-reliance or dependency on a particular
personal relationship in order to gain access to or maintain their regular residence
status.

Increased entry, stay and work opportunities for migrant workers across income
levels, skills and labour sectors, and in particular in low wage sectors with high
levels of undocumented work and exploitation.

Strengthening the residence status of migrants by enabling people to change
employer (including type of job and sector), to change the type of permit
altogether, and to have a period of time to search for employment.

Residence and work permits for people whose personal relationship has broken
down, including due to violence (without restrictions).



Effectiveaccesstoprotectionandjustice should
be ensured regardless of status.

While not all trafficked persons are undocumented migrants, undocumented
migrant workers are at particular risk of experiencing unsafe and exploitative
working conditions, which may lead to or amount to human trafficking or forced
labour.

The barriers that undocumented workers face to exercising their labour rights
through both the criminal and civil justice systems are important factors
contributing to this risk of exploitation.

In the criminal justice system, undocumented workers face several challenges??
including the risk of having to leave the country as a result of interaction with law
enforcement. Undocumented people may be required to return or be deported:

+ before being identified as a potential victim of trafficking or other exploitation;

+ if they are found not to be a victim (which may also be the case for trafficked
persons, because of the challenges around proving employment relationships
and the severity of exploitation, among others); and

+ even if recognised as victim of human trafficking, as permits in many countries
are granted only for the duration of legal proceedings.

This does not recognise the migration projects - and investment in them - of
the majority of trafficked and exploited persons, does not meet their needs and
wishes to migrate to work, to have a better life for their families.

PICUM's recent analysis of complaints mechanisms for undocumented workers,??
found that civil courts and labour tribunals in 13 out of 15 EU member states
in the study? do or would consider undocumented workers' claims equally
to other workers. However, there are significant barriers for undocumented
workers to take complaints, participate in proceedings and receive due wages
and compensation through the courts.

In all 15 of the EU member states®® examined in PICUM's recent study, there is
an inspection authority whose remit relates to working conditions, salaries or
financial matters, who is tasked with checking work permits of workers, in order
to impose sanctions on employers in the case of irregular employment.

+ Sometimes these authorities carry out inspections together with the police
who carry out immigration enforcement.

+ Simultaneous inspections are sometimes considered ‘good practice’ for
trafficking cases, but they frequently lead to arrest, detention and deportation



of those without valid authorisation to work before investigation into their
working conditions.

* Practices of labour inspectors reporting undocumented workers’ personal
information to immigration authorities vary. Some of these practices are based
on law, formal cooperation agreement or policy, or simply common practice or
a perceived duty to report.

* While in some countries,?® labour inspectors maintain professional
confidentiality and do not report undocumented workers to immigration
authorities, in most countries across Europe, undocumented workers have
no real security that engaging with inspectors will not lead to immigration
enforcement.

The prioritization of immigration enforcement over ensuring safeguards for
labour rights and victim rights remains a key barrier to identifying and supporting
trafficked persons, addressing exploitation and holding perpetrators to account.

Restrictions on access to justice reduce workers' bargaining power with their
employers. When workers are not in a position to denounce exploitative
employers, or access unpaid wages or compensation, exploitative practices are
allowed to continue and escalate, as the employer knows the worker has little or
no recourse or better options.

Although trafficked and exploited persons have an established right to
compensation and various compensation mechanisms are in existence, the
actual receipt of a payment by a trafficked or exploited person is very rare.?’

Ensuring protection and access to justice for people who have been exploited,
regardless of their status, is crucial for improving identification of trafficked
persons, empowering workers to denounce and exit exploitative employment
(which may amount to or become trafficking), and access redress.

Effective complaints and redress mechanisms for all workers, where there is
no risk of facing immigration enforcement as a result of interaction with labour
inspection, seeking justice in civil or criminal courts or employment tribunals,
and reporting crime to the police.?®

Non-punishment of victims of labour exploitation and trafficking for their
involvement in unlawful activities that are a consequence of their being exploited
or trafficked,?® nor for infractions related to their status, including undeclared
work.

Equal access to services, such as health care, victim support and emergency
shelters, to identify people who have been exploited including trafficked persons,
as well as to uphold their human rights.



Services and support for trafficked persons
should be improved.

Where there are reasonable grounds to believe that an individual is a victim of
trafficking, it still remains very difficult to access compensation and get a secure
residence status. Positive outcomes thus remain very limited.

Arecovery and reflection periodin all cases, and unconditional access to adequate
assistance and support.

Providing residence and work permission for people, at least for the duration of
the reflection period and any ongoing procedure and/ or as necessary according
to human rights and humanitarian considerations, regardless of whether or
not the person cooperated with law enforcement. If only a temporary status is
granted, it should be renewable and there should be clear pathways to longer-
term residence status on various grounds (including, length of residence,
employment, human rights considerations).*

Access to information regarding victim rights and all relevant procedures in a
language which the victim can understand and right to legal assistance and free
legal aid and remedies.

Data protection and protection during investigations and court procedures.

Regular assessment of the needs of trafficked persons, and the inclusion of their
voices in the development of services, to ensure that they meet their actual and
individual needs.

Regular training of officials and service providers likely to come into contact with
potentially trafficked persons.
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10 For more data on migrants who have gone missing or died since 2014, see IOM Missing Migrants Project: https://
missingmigrants.iom.int/.
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