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Under international and European Union law, alternatives to
detention should be the norm, rather than the exception. Detention
should be the exception.

>

The right to liberty is protected by several
international and European legal instruments,” and
every restriction needs to be established by law
and comply with the principles of necessity and
proportionality.’

Under the EU Directive on Returns, States have an
obligation to carry out a case-by-case assessment
of individuals' needs and vulnerabilities and the
effectiveness of less coercive measures before
applying detention.®> The European Commission’s
revised Return Handbook provides a list of examples
of alternatives to detention including open houses
for families and caseworker support.*

Based on the principles of necessity and
proportionality, migration detention may only be
considered if a reasonable prospect of removal
exists.®

> With the adoption of the Global

Compact
on Migration, governments across the world
committed to work towards alternatives
to detention and to take a human rights-
based approach to any detention of migrants.®
Governments also agreed to work towards ending
child detention and promoting community-
based care arrangements,” to assist migrants with
situations of vulnerabilities and review existing
policies with a view not to create or exacerbate
vulnerabilities.?

Despite the clarity of the legal framework, most
European Union countries resort to detention in
a systemic way, often for repeated or prolonged
periods.®

Migration detention is harmful, ineffective and expensive

>

Detention has a severe impact on mental health,
with studies indicating higher incidence of anxiety,
depression and post-traumatic stress disorder than
among the rest of the population.’®

Detention undermines trust in the migration
system and in the country where the migrant is
living, deprives migrants of the ability to meet
their basic needs and decreases their ability and
motivation to cooperate with the government.”

Solid evidence shows that longer periods of
detention are ineffective towards case resolution:

> The ltalian Senate Commission for Human Rights
found that if a migrant was not identified in the
first 45 days, longer detention periods proved
unhelpful.”

> The UK Home Office reported that less than 40
per cent of migrants who were detained for more
than six months were returned.’

> Eurostat data confirm the lack of correlation
between member States’ maximum detention
periods and return rates.™

> Detention has no “deterrence effect” on future

migrants. There is no proven link between strict
border control and reception policies and the
number of arrivals. On the contrary, restrictive
measures can force people to undertake more
hazardous journeys and heighten the incidence of
exploitation, trafficking and unsafe travel methods.

Detention can be up to 10 times more expensive
than alternatives.’®

Children and people with vulnerabilities should never be detained

>

UN experts agree that detaining children based
on the children’s or their parents’ migration status
is a human rights violation and is never in the
best interest of a child." Care arrangements
and community-based projects should always be
applied, both in cases of unaccompanied minors
and families.

> There is well-established evidence that detention

has a long-lasting impact on children’s physical
and mental health and their development.’® This
can include behavioural dysregulation, post-
traumatic stress, depression and suicidal thoughts."
Independent of facilities' conditions, detention
causes mental and emotional distress that
exacerbates children’s vulnerability and may amount
to inhumane, degrading treatment or torture.?°



>

Detention  exacerbates people's level of
vulnerability, disproportionally affects
individuals with pre-existing vulnerabilities
and can cause long-lasting damage.’’ Thereby,
any detention decision must be preceded by a
thorough, individual vulnerabilities assessment.
Such assessments should be regularly repeated,
taking into particular account the impact that
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detention itself can have on an individual's level of
vulnerability.

> Research shows that detention can trigger past

traumas suffered by victims of torture and other
forms of violence, leading to mental health
disorders such as depression and anxiety.??

There are alternatives: case-management based alternatives to
detention are more effective, inclusive and humane

>

Alternatives to detention that actively engage
migrants in immigration procedures help build
their trust in the system and boost individuals’
ability to work towards a permanent or temporary
migration outcome (case resolution).”

Individuals are more likely to comply with migration
decisions if they feel that they are treated fairly,
that they can meet their basic needs and that all
available options are being considered.?*

> In three pilot projects in Bulgaria, Cyprus
and Poland, 97 per cent of the participants
remained engaged or achieved case resolution.
In 94 per cent of the cases, the pilot project had
increased individuals' ability to participate in
informed decision making, and in 93 per cent of
the cases it had improved their coping and well-
being.?®

CONCLUSIONS

> Holistic and individualised case management

is key to the success of the programme. Case
managers, who are not responsible for making
decisions on people’s immigration cases, represent
an essential link between the individual, authorities
and the community. They help clients to work
towards case resolution and ensure that their
fundamental rights and basic needs are met.?

Civil society organisations play a crucial role in
designing, piloting and advocating for alternatives
to detention. Governments should engage in the
development of case management-based pilot
projects which best fit the national context. There is
no one-size-fits-all model of alternatives: successful
projects will have to meet the specific needs of
the client group. Exchange of best practices and
evaluation of pilot projects are crucial to build
further capacity and solid evidence.?”

International and European law clearly states that detention may only be used as a last resort. In
practice, this means that alternatives to detention must be in place, and that there must be an individual
assessment of each case. The legal framework stipulates that detention should only be applied if there
is no other effective measure, and for the shortest time possible.

Detention always has a harmful impact on individuals’ health and vulnerability. People with pre-existing
vulnerabilities and children are disproportionately affected and should never be detained.

There is solid evidence that alternatives to detention based on case management and migrants'
engagement in migration procedures are more humane, effective and inclusive than detention.

Governments and civil society organisations should engage in the promotion of pilot projects targeted at
the local context with a view to limit recourse to detention and increase case resolution.
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