Advocates’ Fact Sheet

Immigration Detention of Children

The European Court of Human Rights has consistently
emphasised that children are particularly vulnerable to harm
and therefore require extra protection irrespective of their
immigration status
“It is important to bear in mind that the child’s extreme vulnerability is the decisive factor and
takes precedence over considerations relating to the status of illegal migrant.”
Abdullahi Elmi and Aweys Abubakar v. Malta § 103; see also Mubilanzila Mayeka and Kaniki
Mitunga v. Belgium § 55; Popov v France § 91

The Court has been clear that the decision to detain a child
must not be taken arbitrarily
“The necessity of detaining children in an immigration context must be very carefully
considered by the national authorities.”
Abdullahi Elmi and Aweys Abubakar v. Malta § 144

The best interests of the child are a paramount concern in
all decisions concerning the child and require efforts to avoid
detaining children, whether alone or with their families
“A measure of confinement must […] be proportionate to the aim pursued by the authorities,
namely the enforcement of a removal decision in the present case. It can be seen from the
Court’s case law that, where families are concerned, the authorities must, in assessing
proportionality, take account of the child’s best interest. In this connecting the Court would
point out that there is currently a broad consensus—including in international law—in
support of the idea that in all decisions concerning children, their best interests must be
paramount […] It can also be seen from international reports that the protection of the child’s
best interests involves both keeping the family together, as far as possible, and considering
alternatives so that the detention of minors is only a measure of last resort.”
Bistieva and others v. Poland § 78
“Under the international Convention on the Rights of the Child (Article 3) the best interests
of the child must be a primary consideration in all actions concerning children. Similarly,
the “reception” directive [...], as transposed in the CESEDA legislation, provides expressly
that member States must ensure that the child’s best interest is a primary consideration.
It can also be seen from international reports [...] that the protection of the child’s best
interests involves both keeping the family together, as far as possible, and considering
alternatives so that the detention of minors is only a measure of last resort”.
Popov v. France § 141

The right to family life not only requires states to work to keep
families together, but also to avoid their confinement in detention
“The Court is of the view that the child’s best interests cannot be confined to keeping the
family together and that the authorities have to take all the necessary steps to limit, as far as
possible, the detention of families accompanied by children and effectively preserve the right
to family life.”
Bistieva and others v. Poland § 85
“The essential object of Article 8 is to protect the individual against arbitrary action by public
authorities. This creates positive obligations inherent in effective “respect” for family life.
States are under an obligation to “act in a manner calculated to allow those concerned to lead
a normal family life.”
Popov v. France § 133

Article 3 of the ECHR imposes positive obligations on
authorities to protect and care for children, even outside
the context of detention centres and facilities
 ee, Rahimi v. Greece, children released from custody were not in receipt of any measure to
S
provide accommodation or protect them from violence, such that other acts of exploitation
were likely.
Article 3 of the Convention must provide effective protection for children, including measures
to prevent ill-treatment that authorities know, or should know, about
Mubilanzila Mayeka and Kaniki Mitunga v. Belgium § 54
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