BUILDING STRATEGIES TO IMPROVE THE
PROTECTION OF CHILDREN IN AN IRREGULAR
MIGRATION SITUATION IN EUROPE

COUNTRY BRIEF ITALY
This brief has been prepared to support your participation in the workshop: “Building Strategies to Protect Children in an
Irregular Migration Situation in Italy”.
The workshop has been coorganised by PICUM and Praxis
Community Projects

The brief outlines the laws and
policies relating to the rights of
undocumented children to
healthcare, education and
housing in Poland, as well as the
situation in practice: whether or
not children in an irregular
migration situation – the
children of undocumented
migrants and those who are
themselves undocumented - can
access these rights.

Goals:
The workshop is part of a twoyear project called “Building
Strategies to Improve the
Protection of Undocumented
Children in Europe”. The project
aims to spread understanding of
the challenges that children in
an irregular migration situation
face in accessing their
fundamental rights to
education, healthcare and
housing in Europe, and to
develop strategies to overcome
them.

WHO ARE
“CHILDREN IN AN
IRREGULAR
MIGRATION
SITUATION”?

“Children in an irregular migration situation”
refers to children whose lives are affected by an
irregular migration status.

This is a diverse group. It includes children
whose immigration status is irregular “undocumented children”. The parent(s) or
other caregiver(s) of these children may also be
undocumented, for example, those who have entered irregularly or
overstayed residence permits or visas as a family. The parent(s) or other
caregiver(s) may also have regular migration status, for example, when
children come to Europe to be reunited with their family but do not fall
under the official family reunification schemes. Children who are born in
Europe may also be undocumented, because their parents are
undocumented.
Children in an irregular migration status may also be children whose own
migration status is regular, but whose parent(s) or caregiver(s) are
undocumented migrants. For example, some children gain citizenship
through one parent or birthright citizenship laws. In some countries, such as
France and Ireland, children are not required any documentation until the
ages of 18 and 16 respectively. Therefore, in these countries there is no
such thing as an “undocumented child”. However, they are still affected by
the irregular migration status of their parents.
Undocumented children may also be sent by their families to Europe in
search of better conditions, or have run away, and are therefore alone.
Some children are trafficked to Europe, either alone or with their families,
and so are also undocumented. This project focuses on children who are
with their families or other caregivers, and their access to basic social rights.
There is a concerning lack of visibility of these children and how they are
affected by policies on irregular migration - they frequently live in extremely
precarious situations with no access to basic social rights. Because most EU
countries have specific systems in place, however flawed, to care for
unaccompanied or separated children and victims of trafficking, this project
does not address the particular issues these groups of children face. The
issues regarding access to basic social rights are nonetheless relevant for
those separated children who are outside of the reception circuits for
unaccompanied children and are invisible to social services, and victims of
trafficking before identification, in so far as they can access basic social
rights.
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Methodology:
Over the past 10 years of daily monitoring and advocacy for the rights of
undocumented migrants, PICUM has noted a dangerous trend towards the
erosion of the rights of children in an irregular migration situation.
The project focuses on the rights to education, health care and housing
because they are fundamental to a child’s development. Nonetheless, despite
legal entitlements, these basic social rights are often denied to children in an
irregular migration situation living in Europe, particularly those who are
accompanied by their families or other caregivers and so not under the direct
care of the State. Only by guaranteeing basic access to education, health care,
and housing, are these children allowed sure and solid development.
Through a series of intensive national workshops in seven countries - Belgium,
France, Italy, the Netherlands, Poland, Spain, and the UK, project participants
will build mutual understanding of the problems children in an irregular
migration situation face in exercising their rights to education, health care and
housing in each country, and devise concrete strategies to improve on some of
the challenges identified.
The seven countries have been selected as they represent the northern,
southern and eastern European regions, a mix of old and new European Union
(EU) member states and different social welfare models. As well as the specific
national recommendations, the findings will be generalised for pan-European
application where possible, and customised to fit regional characteristics as
needed. An instructional guide will be produced to aid efforts to secure these
rights for children in an irregular migration situation in all Member States, and
at the European level. It will be presented at a European conference in January
2013, and will be used to shape and support the ongoing advocacy work of
PICUM and partner organisations.

What Now?
The “Building Strategies to Improve the Protection of Undocumented Children
in Europe” project workshops provide an opportunity for stakeholders to come
together to discuss the barriers children in an irregular migration situation face
when exercising their rights to education, health care and housing, including
those outlined in this brief.
The goal is to build common understanding and begin to develop strategies to
overcome them. This is just the beginning. We invite you to pursue these goals
outside of the workshops, raise awareness of the issues, and challenge the
barriers through your work.
For more information on the project, or to continue your engagement as the
project progresses, please contact Sangeetha Iengar, Project Officer,
sangeetha.iengar@picum.org or Elena Rozzi (ASGI), elena.rozzi@asgi.it

The “Building
Strategies to
Improve the
Protection of
Undocumented
Children in
Europe” project
builds on the key
findings of
previous
research, published in PICUM’s 2009
report entitled "Undocumented
Children in Europe: Invisible Victims of
Immigration Restrictions". The report
documents the barriers undocumented
children face in accessing education,
health care and housing in several EU
member states.

THE PARTNERS

 PICUM (Coordinator)
 Belgium: Plate-forme Mineurs en Exil
 France: Groupe d’Information et de
Soutien des Immigré - GISTI (Information
and Support Group of Immigrants)

 Italy: Associazione per gli Studi Giuridici
sull'Immigrazione - A.S.G.I (The
Association for Legal Studies on
Immigration)

 the Netherlands:
Defence for Children International - DCI

 Poland: Polish Migration Forum
 Spain: Red Acoge
 United Kingdom: Praxis Community
Projects - Praxis

TERMINOLOGY

WHY REFER TO
“UNDOCUMENTED”
AND NOT “ILLEGAL”
MIGRANTS?

In referring to migrants without a valid residence permit, the term 'undocumented
migrants' (or alternatively, 'irregular migrants') is more appropriate. The term 'illegal'
can be criticised for two main reasons:
1. Its connotation with criminality: being in a country without the required papers is, in
most countries, not a criminal
offence but an administrative infringement.
2. Defining an individual or group as 'illegal' can be regarded as denying them their
humanity and risks violating their innate right to recognition as a person before the
law.

While referring to migrants as ‘illegal’ has political and/or societal consequences, it also fails to take into account the
varying degrees of compliance which may apply to the situation of any one migrant. For example, a migrant may be
legally resident but working in violation of some or all of the conditions of their visa.
This position on terminology is increasingly being taken by a multitude of actors, including the United Nations 1, the
Council of Europe2 , the European Parliament3, and the European Commission, as well as numerous non-governmental
organisations, local authorities, professionals from diverse fields, and undocumented migrants themselves.

 Following the UN Convention on the Rights of the Child (CRC), ‘a child means every human being below the age of
eighteen years.’ However, the age when someone is no longer defined as a “minor”
varies from country to country.

 Especially in a climate where undocumented migrants are de-humanised, referring
WHY REFER TO
“CHILDREN” AND NOT
“MINORS”?

to undocumented children as “minors” rather than “children” has potentially negative
connotations and risks their exclusion from the child rights/child protection
frameworks.

 In Italy, in any case, the term “fanciullo” è fuori uso, percio’ “minore” pare in
questo contesto più
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PROTECTION OF CHILD RIGHTS IN GENERAL
Are Undocumented Children’s Rights Protected in International and European Law?
The fundamental rights of children, regardless of immigration status
of children or their parents 4 are protected in several legally binding
international and European laws (see box on next page), most
notably:

 The UN Convention on the Rights of the Child (CRC):5 Italy ratified

WHY DOES
INTERNATIONAL AND
EUROPEAN LAW
MATTER?

the CRC in 1991, making it directly part of national law.

 The International Covenant on Economic, Social and Cultural
Rights (ICESCR):6
Italy ratified the ICESCR in 1978 making it directly part of national
law.

Italy has a legal obligation
to follow the
international and
European laws which it
has “ratified” (formally
consented to and made
valid).

This means that any policy or practice which is
contrary to these laws can be challenged as
unlawful.8

 The European Convention on Human Rights (ECHR):7 Italy ratified
the ECHR in 1991, making it directly part of national law.

Two fundamental legal principles are crucial when protecting the rights of children: non-discrimination and the
best interests of the child. They are clearly laid out in the Convention on the Rights of the Child (CRC) as follows:

 Non-discrimination: the CRC obligates all states to protect

 The best interests of the child:

the rights set out in the convention to:
“each child within their jurisdiction without discrimination
of any kind irrespective of the child's or his or her parent's or
legal guardian's race, colour, sex, language, religion,
political or other opinion, national, ethnic or social origin,
property, disability, birth or other status.”

“In all actions concerning children, whether undertaken by
public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.”
(Article 3)

(Article 2)
The Commitee on the Rights of the Child has explicitly stated
that this means that the CRC applies regardless of
immigration status.10

The Committee on the Rights of the Child has made clear
that interests in migration control cannot override considerations of the best interests of the child.11

The UN Convention on the Rights of the Child (CRC), the International Covenant on Economic,
Social and Cultural Rights ICESCR), the International Convention on the Elimination of Racial
Discrimination (ICERD), the Convention on the Elimination of All Forms of Discrimination Against
THE LEGALLY BINDING Women (CEDAW), the European Convention on Human Rights (ECHR).
INTERNATIONAL AND
There is also the Universal Declaration of Human Rights (UDHR), which though not technically
EUROPEAN LAWS
legally binding, is considered customary international law, and so is intended to be binding; and
the European Social Charter (ESC), which is usually limited in scope to nationals or regular
workers of Contracting State Parties, but for which some of the rights have been established by
the case law to apply to irregular migrants, particularly in the case of children. 11

What Are the National Laws and Regulations?
The fundamental rights of undocumented migrants are reaffirmed in the Italian Constitution12 and National Immigration Law:
“Migrants, even not regularly present in the territory, enjoy the fundamental human rights provided by national law,
international conventions and by principles of international law.” 13
Nevertheless, the tension between immigration control and child protection results in children in an irregular migration
situation being treated separately and differently from “all” children.
Children in an irregular migration situation are affected by repressive migration control policies and not adequately
protected as children, first and foremost, under the systems for protecting children.

 Italian law protects the rights of all children.
According to the Immigration Law, children
cannot be expelled, except for reasons related to
public order and state security.14

 Since they cannot be expelled, all children are
eligible for a residence permit “per minore età”,
valid until the age of 18.15 Legally, children are
protected from having irregular migration
status.

 However, in practice, children of undocumented
migrants are excluded from this protection.

 Applications for residence permits must be made
to the police authorities, and only parents are
allowed to make the application since they are
the child’s legal representatives.

 Parents risk detention and deportation if they

“The Committee, reminds the State party that the
rights stipulated in the Convention should not be
limited to children who are citizens of a State party
but must extend to all children irrespective of their
immigration status and recommends that the State
party:
(a) Review the Immigration Law with a view to
ensure migrant children equal rights to education,
health and other social services, in line with the
Constitutional Court ruling of July 2010;
(b) Ensure in law and practice that the best interests
of the child will always be of paramount
consideration in deciding on residence permits to
foreigners.
- Committee on the Rights of the Child (2011)17

come into contact with the police authorities,

 so are prevented from accessing their children’s
right to regularisation.16
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 So, children of undocumented migrants become



There is a National Observatory on Children and
Adolescents to coordinate institutions and
organisations working with children. 20



However, the Committee on the Rights of the Child has
expressed concern that the Observatory ‘may not have
the appropriate mandate to effectively coordinate the
policies and programs of the many entities relevant to
implement the rights of the child.’21



There is an Ombudsman for Childhood and
Adolescence - a spokesperson for the rights of the
child, to defend rights such as those provided by the
Constitution and the CRC.22

undocumented, with limited access to their basic social
rights

 Government policy on all levels states its strong
commitment to supporting the well-being of every child




The National Plan of Action and intervention for the
protection of rights and development of children 2010
-2011 (PNI) expresses commitment to the rights of all
children.18
However, the Committee on the Rights of the Child has
expressed concern that ‘this Plan is not implemented,
that no budget has been allocated and that the process
of allocating funds for the Plan at the regional level
could further delay its implementation. Furthermore,
the Committee is concerned that the Plan of Action
lacks a specific monitoring and evaluation system.’19

EDUCATION
Do Undocumented Children Have a Right to Education in International and
European Law?
Yes, their right to education can be found in several laws:23

 The European Convention on Human Rights (ECHR):
'No person shall be denied the right to education.'
(Protocol 1 Article 2)25

In particular:

 The Convention on the Rights of the Child (CRC) says:
'States Parties recognise the right of the child to education,
and with a view to achieving this right progressively and on
the basis of equal opportunity.'
(Article 28, see also Article 29)

 The International Covenant on Economic, Social and

 The Charter of Fundamental Rights says
‘Everyone has the right to education and to have access to
vocational and continuing training. This right includes the
possibility to receive free compulsory education.’
(Article 14) 26

Cultural Rights (ICESCR):
'The States Parties to the present Covenant recognise the
right of everyone to education.'24
(Artticle 13, see also Article 14)

What Are the National Laws and Regulations?
 The right to education for all is enshrined in the Italian
Constitution
“Schools are open to all. Elementary education is
imparted for at least eight years, [and] is obligatory
and free. Capable and deserving pupils, even without
financial resources, have the right to attain the
highest grades of education.”27

 The law further clarifies that this right to education is
applicable regardless of migration status, and that all the
laws and obligations regarding education apply equally
to all foreign children, in any school grade. 28

 It is a legal requirement for all children to attend school
for at least 10 years. After these 10 years and up to the
age of 18, all children have the right and duty “to
education and training” (i.e. they are required to attend
secondary school or vocational training or
apprenticeship .29

 Kindergarten is not compulsory, but it is part of the school
system and it is in strict connection with compulsory
school. 30. Although nursery is not part of the school
system, it is an educational service. 31

 A child can be registered at any time during the school year
and should be placed in the class corresponding to his or her
age, except for the cases where the teachers, considering his or
her ability etc., decide to place the student in a different class. 34

 The law is also clear that the right to education includes
receiving formal recognition of their education and the final
school-leaving qualification, regardless of whether students
have a residence permit or identity documents. Diplomas
should be issued with the personal data declared at the
moment of registration. 35

 The law does not explicitly state the right of undocumented
students, who have started attending secondary school or
training as a child and have completed it after the age of 18, to
receive the final school-leaving qualification. Nonetheless, it is
clear that these students must be ensured the right to receive
the final school-leaving qualification. 36

 The right to education for all children regardless of migration
status also includes access to educational services and to
support measures such as scholarships, meals, transport etc. 37

 Parents have a duty to “support, instruct and educate their
children, even those born outside of matrimony.” 32

 No documentation is required for registration - if no
identity documents are available, the child can be
registered based on the personal data declared. 33
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What is the situation in practice?
 Undocumented children are often refused access to
kindergarten and nursery and to vocational courses and 1618 education. 38


Restrictive and discriminatory interpretations of the law
limit the right to education to compulsory education (or
even to the first 10 years of compulsory schooling),
although the law is clear that the right and duty to
education applies to children of all ages.39



The issue has also been reiterated by a ruling from the
Court of Milan in 200840 and clarification from the
Ministry of Interior41. However, neither the Ministry of
Interior nor the Ministry of Education have issued
regulations on this matter, and the correct interpretation
of the law is largely ignored.

 Municipalities often condition access to public
kindergartens and nurseries upon a registered residence
within the Municipality’s territory, or they give priority to
residents (the places available are much less than needed).
Since undocumented migrants cannot register their
residence, their children are often de facto excluded

“Undocumented children can attend school,
but they have no right to transportation,
books, or lunch, which are all a series of
measures that make access to education
difficult for those who are already poor”
Antonella Inverno, Save the Children Italy



 Many vocational courses include traineeships that require
insurance for occupational accidents. To take out this kind
of insurance policy, a residence permit is required, so
vocational training centres often deny undocumented
children access to these courses

 Despite the clear legislation, undocumented children are
sometimes still denied their diplomas, even in middle
schools. Some secondary schools, applying restrictive
interpretation of the law, deny undocumented students that
have become of age their diplomas.

 There are concrete barriers to children in an irregular
migration situation’s attendance in practice


Discretion at the local level can result in improper
demands for paperwork in order to reject undocumented
children’s registration. Schools are sometimes reluctant
to accept undocumented children due to issues over
funding 42, perceived difficulties regarding their
integration, or simply discriminate.



Precarious living conditions can affect performance and
attendance in school

Parents face difficulties meeting school costs, such as
books, uniforms and school trips as well as extracurricular expenses, such as meals, transportation etc.
Although undocumented children should have access to
educational services and support measures to help meet
these costs, access is often conditioned upon a
registered residence, thus excluding undocumented
children



Poor knowledge of the language.



Some parents fear that the information provided to
schools could lead to detection by State and deportation,
or the authorities taking the child into care. This can
prevent them from registering their children in schools.
Fear of detection is likely to increase now that irregular
entry and stay has been criminalised 43

 The inclusion of undocumented children in school, and their
de facto integration, can also cause imbalance within
families in an irregular migration situation, where parents
have much more restricted access to rights and society as a
whole. Children with better knowledge of the language and
country’s culture and systems, often assume the role of
translator to assist parents. This change in
intergenerational relations and responsibilities can put a
strain on families and children

HEALTH CARE
Do Undocumented Children Have a Right to Healthcare in International and
European Law?
Yes, their right to healthcare can be found in several laws.44
In particular:

 The Convention on the Rights of the Child (CRC) says:
'States Parties recognise the right of the child to the
enjoyment of the highest attainable standard of health and
to facilities for the treatment of illness and rehabilitation of
health. States Parties shall strive to ensure that no child is
deprived of his or her right of access to such health care
services.'
(Article 24(1); see also Articles 25 and 39)

 The European Convention on Human Rights (ECHR) says:
'No person shall be subjected to torture or inhuman or
degrading treatment or punishment.'
(Article 3)45

 The International Covenant on Economic, Social and
Cultural Rights (ICESCR):
'The States Parties...recognise the right of everyone to the
enjoyment of the highest attainable standard of physical and
mental health.'
(Article 12(1))

What are the National Laws and Regulations?
The Italian Constitution “safeguards health as a fundamental right of the individual and as a collective interest, and guarantees free medical care to the indigent”46
The Immigration Law states that child’s health is especially protected, according to the Convention on the Rights of the
Child.47
However, only documented migrants are allowed to enrol in the National Health Service (NHS) and no exceptions are provided
for children - undocumented children are unable to enrol in the NHS and are not ensured equal access to health care as national children.
All care is provided free of charge to children under the age of 6, on equal terms as nationals.
After this age, undocumented children receive health care under the same conditions as adult undocumented migrants.

 They have the right to access the following care




Urgent care (cure urgenti): care that cannot be deferred
without endangering the patient’s life or damaging their
health.
Essential care, which can be both preventative and
curative. 48



The application for an STP code is free. It identifies the
patient to all health care services and is anonymous



It is issued by a hospital administration or by the local
health administration (ASL)50 and valid throughout Italy



Parents can apply for an STP code at any time, without
their child being unwell. No medical certification is
required. The code has a validity of six months and can
be renewed



To obtain it, undocumented migrants must also apply for
“Indigence status” (stato di indigenza), by declaring their
situation of poverty and filling in an official form. Children
are included on their parents STP card 51.

 This care can be continuous, i.e. undocumented migrants in
need of “urgent” or “essential” treatment will receive health
care until the whole treatment and rehabilitation period
has been completed.

 In order to access these NHS services, parents must obtain
an STP code (Stranieri Temporaneamente Presenti –
temporary residing foreigner code) 49 for their child.
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 Undocumented migrants with STP can access some health  The STP code enables the costs for care to be reimbursed
care free of charge, on the same conditions as nationals (as
provided by the law, including care for children under the
age of 6, care related to chronic diseases, emergency care
etc.).

to the ASL where the care was provided, by the Ministry of
Interior (for urgent and essential treatment) or the NHS
(for preventative medicine programmes and care provided
for public health reasons). 52

 Except for these cases, a cost contribution (“ticket”) must
be paid. If undocumented migrants don’t have resources to  They have no access to other national health services that
pay for the “ticket”, they can apply for exemption or deare not considered as urgent or essential care, including
layed payment
General Practitioners or paediatricians.

 Health care providers are prohibited from reporting undocumented migrants to the police authorities.53

What is the Situation in Practice?
 There are a number of practical barriers which can prevent
undocumented children from receiving the care they are
entitled to:


Implementation of the law varies on the regional and
local level



The rules are complex and lack clarity



There is a lack of awareness on the part of health care
providers and health administrators of the entitlements of
undocumented children and the STP system, particularly
in areas with fewer undocumented migrants. This can
result in strict interpretations of “essential care”.



Some ASL unlawfully request documents, such as
passports or residence permits, in order to issue the STP
code.



Undocumented migrants are not always informed that
they can apply for exemption from cost contributions.
Even when cost contributions are nominal, they can be
difficult for undocumented parents to meet, and prevent
or delay them accessing care for their children.



Harsh cuts in funding to health services can result in strict
interpretations of “essential care”.

 Further, without access to a GP or paediatrician, children

“The street children we encounter inquire about health care more than anything else, girls especially, but more and
more the boys. They are certainly afraid
of being checked, and then there is total
ignorance of the different illnesses they
can contract in the street”
Antonella Inverno, Save the Chidren Italy



Undocumented parents lack of knowledge of their
children’s rights and the administrative structures.



Language can be a significant barrier to accessing and
receiving appropriate health care, as can cultural
differences.



Despite the prohibition against reporting, some parents
fear detection as a result of accessing services



As a result of moving frequently, children in an irregular
migration situation rarely have proper medical records
and do not receive continuous care. This can be highly
detrimental to children’s health.

do not receive continuous care.

 As for nationals, access to free-of-charge care from dentists
can be very difficult. Despite undocumented children’s
vulnerability to mental health needs, mental health care is
also rarely accessible. 54

 All children in an irregular migration situation - both children
of undocumented migrants and those who are
undocumented themselves - may also may also be
prevented from accessing health care by several other
obstacles:



HOUSING
Do Undocumented Children Have a Right to Housing in International and European
Law?
Yes, their right to housing can be found in several laws. 55
In particular:

 The Convention on the Rights of the Child (CRC):
'States Parties recognise the right of every child to a
standard of living adequate for the child’s physical, mental,
spiritual, moral and social development’ and ‘in accordance
with national conditions and within their means, shall take
appropriate measures to assist parents and others
responsible for the child to implement this right and shall in
case of need provide material assistance and support
programmes, particularly with regard to nutrition, clothing
and housing.’
(Article 27(1) and (3))

 The International Covenant on Economic, Social and
Cultural Rights (ICESCR) says:
‘The States Parties...recognize the right of everyone to an
adequate standard of living for himself and his family, including adequate food, clothing and housing...The States
Parties will take appropriate steps to ensure the realization
of this right…’
(Article 11(1))

 The European Convention on Human Rights (ECHR) has the
prohibition of inhuman and degrading treatment (Article 3)
and, in Article 8:
‘Everyone has the right to respect for his private and family
life, his home and his correspondence.’

Whilst there is no duty to provide housing, European Court of Human Rights jurisprudence indicates that these rights can
imply a positive obligation on States to avoid imposing “intolerable living conditions” that would breach these rights. 56

What Are the National Laws and Regulations?
There is no national legislation which specifies the right to housing for children in an irregular migration situation with their
parent(s) or other caregivers.
The Immigration Law provides that only regular migrants can access “centri di accoglienza” provided by Regions, “alloggi
sociali” regulated by Regional laws and “edilizia residenziale pubblica ”.57. Howver, access to other forms of social housing such
as “comunità” and “centri di accoglienza” provided by Municipalities or associations is not limited to regular migrants.
Even after the entry into force of the “Pacchetto Sicurezza”, the Constitutional Court has ruled that the right to housing (even
though temporary) is included in those fundamental human rights that are recognized by the Constitution and the
Immigration Law to every person, including undocumented migrants.58
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What is the Situation in Practice?
 In some cities, children of undocumented migrants are not
entitled to access social housing with their family unless a
decision by Tribunale per i minorenni provides for it (e.g. in
cases where the ability of the mother to take care of the
child must be assessed). This sometimes leads to social
services treating accompanied undocumented children as
separated ones, and separating them from their families,
since unaccompanied children are always entitled to
housing.59 This is a breach of the right to family life (Article
8 ECHR/ 1998 HRA) and often contradicts the best interests
of the child.60

“These families (in irregular status) have
enormous problems in accessing the
private market. Generally speaking what
we see for Rome, but I’m sure this is the
case also for others cities, is that they
suffer severe forms of discrimination.
This concretely means that the conditions of the housing they have access to
are usually very poor and they have to
pay rent that is more than the double
the normal price”

 Exceptionally, temporary lodging in shelters is offered to
single mothers with very young children

 Undocumented parents’ fear of detection and expulsion,
and fear that their child might be separated from them by
social services, usually prevents them from accessing even
these services for extreme circumstances

 There is shortage of cheap, decent housing on the private
housing market, making it difficult to find.

 A provision introduced in 2008 provided that renting to
undocumented migrants can be punished by up to three
years imprisonment and the confiscation of property, but in
2009, this punishment was limited to cases where the
landlord makes an unjust profit. 61

 Therefore, renting to undocumented migrants without
making an unjust profit is not a crime, and a residence
permit is not required to rent on the private market.

 Nonetheless, the provision introduced in 2008 and the
related debate in the media may have discouraged some
landlords from renting to undocumented migrants.

 Anybody who rents to a migrant or hosts a migrant in any
form, irrespective of the migrant’s immigration status, must
report the details of their identity document to the Police 62.
As a consequence, undocumented migrants risk expulsion

 These conditions make it very difficult for undocumented
parents to find housing and very vulnerable to exploitation.
When accessing the private housing market, undocumented
families often:


Face racism and discrimination



Are forced to live in sub-standard conditions
(overcrowded, unsanitary, squats, without heating etc)



Have their precarious situation exploited by landlords



Cannot report such exploitation to the authorities, as they
do not have legal rental agreements, fear being identified,
and at best would have to find alternative
accommodation.

 Housing arrangements are often insecure, with families
having to move frequently and rely at times on friends and
family.

 Some families become homeless
 Lack of a fixed address can pose significant barriers to
accessing all other rights and services, including health care,
and to maintaining regular communication with legal counsel
and the foreign office (e.g. if a regularisation is in process).

Common Barriers to Accessing All Social Rights
 National Legislation that is below the standards set out in human rights law, inexplicit or contradicted by other rules and
practices

 Lack of clarity in the rules and frequent changes in policy
 Discretion and lack of awareness on the part of local authorities / service providers
 Fear
 Lack of awareness of undocumented families of their rights
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Cross-cutting Issues
 Interdependence of rights—children’s health, living conditions and access to education are all closely interlinked,
and only by guaranteeing basic access to education, health care, and housing, are these children allowed sure and
solid development. To deny access of one of these rights affects all the others. 63

 The use of child poverty as a tool of immigration control—migration control tends to take priority over child protection, so much so that repressive policies are often justified by the (flawed) logic that making life as intolerable as possible will motivate “voluntary” return. There is also concern that, in this context, the power to separate children from
their families could be used to be ‘tough’ on irregular migrants, rather than only in cases where it is clearly in the
best interests of the child. These policies are implemented without consideration of the impact on children.

 The practice of child detention is also a major concern. Children’s access to their rights to education and health care
is severely limited in detention, and it is a de facto breach of their right to housing as detention centres (or
‘Immigration Removal Centres’) are completely unsuitable accommodation for children. Detention has been found
to be highly detrimental to children’s physical and mental health, and in breach of international and European laws. 64
Italian law does not prohibit the detention of children accompanied by parents in detention centers for migrants
(while the detention of separated children in these centers is prohibited by the law). The Directive of Ministry of Interior 30.8.2000 provides that children can be detained with their parents in a CIE (detention center for migrants that
must be expelled) only for protecting their right to family unity, and only if this is requested by the parents or is decided by the Juvenile Judge.65 In practice, very few children are detained in CIE - usually, the parents are detained
and the children are separated. No alternatives to detaining the parents are considered on the basis of the best interests of the child.
A change to the law adopted in June 2011 (to implement the Return Directive 115/08) has introduced voluntary return and alternative measures to detention for migrants pending expulsion (regular reporting to the authorities, submission of documents or the obligation to stay at a certain place). But the conditions are quite strict: for example, a
third-country national cannot access alternative measures if he or she does not have both a valid passport and accommodation where an obligation to stay may be imposed, or in the case he or she gave a false name in the past. So,
in practice very few migrants will have access to alternative measures to detention.
The situation in Lampedusa has also been a subject of major concern over the past year. Numerous reports have
emerged about children of all ages being detained (separated and with their families), in highly inappropriate and
overcrowded conditions, with other adults, and without access to basic necessities including medicines, education
and information about their situation. 66
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Regularisation
There is also a pressing need for durable solutions for undocumented children – pathways into a regular migration
status and documentation.
As outlined in this brief, all children are entitled to various rights regardless of immigration status, but the precarious
living conditions associated with irregular migration status are highly detrimental to their wellbeing. Further, as children grow older and transition to adulthood, they must face the reality of living as an adult with undocumented status,
which is particularly harsh for the many that have spent many years and grown up in Italy.

 A number of legal provisions, if fully applied, would allow the regularisation of children and their parents and reduce
the number of children that become undocumented


The Immigration Law provides that children of regular migrants are included in the residence permit of one of
their parents until the age of 14 and, after that age, are issued a residence permit for family reasons valid until
the age of 18. 67
However, contrary to the law, the residence permit for family reasons is often issued with the same duration as
the parent’s residence permit, rather than until the age of 18. As a consequence, if the parents lose their residence permit, their children also become undocumented. If a residence permit valid until the age of 18 was issued, as provided by the law, the children of these formerly regular migrants would retain their own residence
permit.
Further, according to the principle of the best interests of the child,68 these provisions for issuing a residence permit should also be fully applied in cases where children enter Italy irregularly and their parents do not meet the
requirements for family reunification



Solutions should be sought to ensure that accompanied children are issued a residence permit “per minore età”,
even though their parents are not able to submit the application to the Police.

 Women, and their husbands, are entitled to a residence permit “for health care” during pregnancy and up to 6
months after the child’s birth.69

 The Tribunale per i minorenni can authorize an irregular migrant to stay in Italy, where there are serious reasons related to the psychological and physical development of their child, taking into consideration the child’s age and
health conditions.70 In such cases, the parent is issued a temporary child-care residence permit 71.
Some Tribunali have adopted a restrictive interpretation of this provision, applying it only where the child has serious
health problems. In 2010, the Corte di Cassazione clarified that this interpretation is illegitimate. 72 This important
pathway to regularization is nevertheless still little applied

 Finally some undocumented migrants are stateless. When these persons are recognized as stateless by the Ministry
of Interior or by the Court, they are issued a residence permit. But it is very difficult to access the statelessness determination procedure and most applications are rejected. Legislation and practices on statelessness should be changed
in order to ensure that stateless persons are recognized and protected as such.
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“Access to Healthcare for Undocumented Migrants in 11 EU countries”, 2008 Survey Report, September 2009, page 109
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Article 31, co. 1 and 2 T.U: 286/98, op cit note 13.
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The best interest of child principle is specifically referred to by the Immigration Law with regards to family unity (Art.
28, co. 3 T.U. 286/98, op cit note 13).
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Article 19 T.U. 286/98, op cit note 13 ; Article 28 D.P.R. 394/1999, op cit note 14).
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Article 31 co. 3 T.U. 286/98, op cit note 13.
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Both the residence permits for health care and for child care are temporary and cannot be converted in a residence
permit for employment reasons; nonetheless they can be converted in a residence permit for family reasons, in cases
where the husband or wife is regularly staying.
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