BUILDING STRATEGIES TO IMPROVE THE PROTECTION
OF CHILDREN IN AN IRREGULAR MIGRATION SITUATION
IN EUROPE

COUNTRY BRIEF FRANCE
This brief has been prepared to support your participation in the workshop: “Building Strategies to Protect Children in an
Irregular Migration Situation in France”.
The workshop has been co-organised by
PICUM and Gisti (Groupe d’Information et
de Soutien des Immigré).
The brief outlines the laws and policies
relating to the rights of children in an
irregular migration situation to
healthcare, education and housing in
France, as well as the situation in practice:
whether or not children in an irregular
migration situation can access these
rights.

Goals :
The workshop is part of a two-year PICUM
project called “Building Strategies to
Improve the Protection of Undocumented
Children in Europe”. The project aims to
spread understanding of the challenges
that children in an irregular migration
situation face in accessing their
fundamental rights to education,
healthcare and housing in Europe, and to
develop strategies to overcome them.

Methodology:
Over the past 10 years of daily monitoring
and advocacy for the rights of
undocumented migrants, PICUM has
noted a dangerous trend towards the
erosion of the rights of children in an
irregular migration situation.

WHO ARE
“CHILDREN IN AN
IRREGULAR
MIGRATION

“Children in an irregular migration situation”
refers to children whose lives are affected by an
irregular migration status.

This is a diverse group. It includes children
whose immigration status is irregular “undocumented children”. The parent(s) or
other caregiver(s) of these children may also be
undocumented, for example, those who have entered
irregularly or overstayed residence permits or visas as a family. The parent
(s) or other caregiver(s) may also have regular migration status, for
example, when children come to Europe to be reunited with their family but
do not fall under the official family reunification schemes. Children who are
born in Europe may also be undocumented, because their parents are
undocumented.
Children in an irregular migration status may also be children whose own
migration status is regular, but whose parent(s) or caregiver(s) are
undocumented migrants. For example, some children gain citizenship
through one parent or birthright citizenship laws. In some countries, such as
France and Ireland, children are not required to have a residence permit
until the ages of 18 and 16 respectively. Therefore, in these countries there
is no such thing as an “undocumented child”. However, they are still
affected by the irregular migration status of their parents and have limited
access to basic social rights.
Children in an irregular migration situation may also be sent by their
families to Europe in search of better conditions, or have run away, and are
therefore alone. Some children are trafficked to Europe, either alone or
with their families, and so may also be undocumented. This project focuses
on children who are with their families or other caregivers, and their access
to basic social rights. There is a concerning lack of visibility of these children
and how they are affected by policies on irregular migration - they
frequently live in extremely precarious situations with no access to basic
social rights. Because most EU countries have specific systems in place,
however flawed, to care for unaccompanied or separated children and
victims of trafficking, this project does not address the particular issues
these groups of children face. The issues regarding access to basic social
rights are nonetheless relevant for those separated children who are
outside of the reception circuits for unaccompanied children and are
invisible to social services, and victims of trafficking before identification, in
so far as they can access basic social rights.
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The project focuses on the rights to education, health care and housing
because they are fundamental to a child’s development. Nonetheless, despite
legal entitlements, these basic social rights are often denied to children in an
irregular migration situation living in Europe, particularly those who are
accompanied by their families or other caregivers and so are not under the
direct care of the State. Only by guaranteeing basic access to education, health
care, and housing, may children achieve sure and solid development.
Through a series of intensive national workshops in seven countries - Belgium,
France, Italy, the Netherlands, Poland, Spain, and the UK, participants will build
mutual understanding of the problems children in an irregular migration
situation face when exercising their rights to education, health care and
housing in each country, and devise concrete strategies to improve on some of
the challenges identified.
The seven countries have been selected as they represent the northern,
southern and eastern European regions, a mix of old and new European Union
(EU) member states and different social welfare models. As well as the specific
national recommendations, the findings will be generalised for pan-European
application where possible, and customised to fit regional characteristics as
needed. An instructional guide will be produced to aid efforts to secure these
rights for children in an irregular migration situation in all Member States, and
at the European level. It will be presented at a European conference in January
2013, and will be used to shape and support the ongoing advocacy work of
PICUM and its partner organisations.

THE PARTNERS

 PICUM (Coordinator)
 Belgium: Plate-forme Mineurs en Exil
 France: Groupe d’Information et de Soutien des Immigrés GISTI (Information and Support Group of Immigrants)

 Italy: Associazione per gli Studi Giuridici sull'Immigrazione A.S.G.I (The Association for Legal Studies on Immigration
migratie)

 The Netherlands:
Defence for Children International - DCI

 Poland: Polish Migration Forum
 Spain : Red Acoge
 United Kingdom: Praxis Community Projects - Praxis

The “Building
Strategies to Improve
the Protection of
Undocumented
Children in Europe”
project builds on the
key findings of
previous research,
published in PICUM’s
2009 report entitled "Undocumented
Children in Europe: Invisible Victims of
Immigration Restrictions". The report
documents the barriers undocumented
children face in accessing education, health
care and housing in several EU member
states.

What now?
The workshops of the “Building Strategies to Improve the
Protection of Undocumented Children in Europe” project
provide an opportunity for stakeholders to come together to
discuss the barriers children in an irregular migration situation
face when exercising their rights to education, health care and
housing, including those outlined in this brief.

The goal is to build common understanding and begin to
develop strategies to overcome them. This is just the
beginning. We invite you to pursue these goals outside of the
workshops, raise awareness of the issues, and challenge the
barriers through your work.
For more information on the project, or to continue your
engagement as the project progresses, please contact
Sangeetha Iengar, Project Officer,
sangeetha.iengar@picum.org.

WHY REFER TO
TERMINOLOGY
“UNDOCUMENTED” AND
NOT “ILLEGAL”
In referring to migrants without a valid residence permit, the term 'undocumented
MIGRANTS?
migrants' (or alternatively, 'irregular migrants') is more appropriate. The term 'illegal'
can be criticised for two main reasons:
1. Its connotation with criminality: being in a country without the required papers is,
in most countries, not a criminal offence but an administrative infringement.
2. Defining an individual or group as 'illegal' can be regarded as denying them their humanity and risks violating their
innate right to recognition as a person before the law.
While referring to migrants as ‘illegal’ has political and/or societal consequences, it also fails to take into account the
varying degrees of compliance which may apply to the situation of any one migrant. For example, a migrant may be
legally resident but working in violation of some or all of the conditions of their visa.
This position on terminology is increasingly being taken by a multitude of actors, including the United Nations 1, the
Council of Europe2 , the European Parliament3, and the European Commission, as well as numerous nongovernmental organisations, local authorities, professionals from diverse fields, and undocumented migrants
themselves.

WHY REFER TO

Following the UN Convention on the Rights of the Child (CRC), ‘a child means
“CHILDREN” AND NOT
every
human
being below the age of eighteen years.’ However, the age when
WHY REFER TO
“MINORS”?
someone is no longer defined as a “minor” varies from country to country.
“CHILDREN” AND NOT
“MINORS”?


Especially in a climate where undocumented migrants are de-humanised,
referring to undocumented children as “minors” rather than “children” has potentially negative connotations
WAAROM
and risksWE
their
exclusion from the child rights/child protection frameworks.
SPREKEN
OVER

‘KINDEREN’
IN PLAATS VAN
‘MINDERJARIGEN’?

3

4

PROTECTION OF CHILD RIGHTS IN GENERAL
Are Children in an Irregular Migration Situation’s Rights Protected in International
and European Law?
De fundamentele rechten van het kind zijn - ongeacht zijn
migrantenstatus - wettelijk beschermd door wettelijk
bindende internationale en Europese wetten (zie kader op de
volgende pagina), waarvan de belangrijkste de volgende zijn:

 The UN Convention on the Rights of the Child (CRC)6:
France ratified the CRC in 1990.

 The International Covenant on Economic, Social and

France has a legal
obligation to follow the
WHY DOES
international and
INTERNATIONAL AND
European laws which it
EUROPEAN LAW
has “ratified” (formally
MATTER?
consented to and made
valid).

Cultural Rights (ICESCR)8: France ratified the ICESCR in 1980.

 The European Convention on Human Rights (ECHR)9: France
ratified the ECHR in 1974, making it directly part of national
law.

This means that any policy or practice which is
contrary to these laws can be challenged as
unlawful .5

Two fundamental legal principles are crucial when protecting the rights of children: non-discrimination and the
best interests of the child. They are clearly laid out in the Convention on the Rights of the Child (CRC) as follows:

 Non-discrimination: the CRC obligates all states to protect
the rights set out the convention to:
“each child within their jurisdiction without discrimination of
any kind irrespective of the child's or his or her parent's or
legal guardian's race, colour, sex, language, religion, political
or other opinion, national, ethnic or social origin, property,
disability, birth or other status.” 10
(Article 2)
The Committee on the Rights of the Child has explicitly stated that this means that the CRC applies regardless of immigration status.

 The best interests of the child: “In all actions concerning
children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or
legislative bodies, the best interests of the child shall be a
primary consideration.”
(Article 3)
The Committee on the Rights of the Child has made clear
that interests in migration control cannot override considerations of the best interests of the child .11

THE LEGALLY
BINDING
INTERNATIONAL AND
EUROPEAN LAWS:

The UN Convention on the Rights of the Child (CRC), the International Covenant on Economic,
Social and Cultural Rights (ICESCR), the International Convention on the Elimination of Racial
Discrimination (ICERD), the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW), the European Convention on Human Rights (ECHR), the Charter of
Fundamental Rights of the European Union (the Charter of Fundamental Rights).

There is also the Universal Declaration of Human Rights (UDHR), which though not technically
legally binding, is considered customary international law, and so is intended to be binding; and
the European Social Charter (ESC), which is usually limited in scope to nationals or regular
workers of Contracting State Parties, but for which some of the rights have been established by the case law to apply to
irregular migrants, particularly in the case of children. 16

What Are the National Laws and Regulations?
The tension between immigration control and child protection results in children with an irregular migration status being
treated separately and differently from “all” children.
Children in an irregular migration situation are affected by repressive migration control policies and not adequately
protected as children, first and foremost, under the systems for protecting children.

 French legislation protects the rights of all children.
 Until the age of 18 years, there are no residence permit
requirements in France. 13 Therefore, there is no such thing
as an “undocumented child” in France. Legally, children are
protected from irregular migration status.

 Legally, they are included in the general systems for
protecting children’s rights.

 For example, social assistance for children (l'aide sociale à
l'enfance - ASE) or “home assistance”/ “aide à domicile “


Are provided to people with dependent children, when
required for the child’s education, health, security and
maintenance.



This can be in the form of financial assistance, when the
parents do not have sufficient income, but also a social
worker, teacher or household help.14



Access to ASE is not dependent on regular residence or a
minimum length of residence in France.15 The only
essential condition is the need of assistance. Although
required in principle, when proof of identity, address and
resources are not available, a sworn declaration should
be sufficient. 16



However, in practice, it is almost impossible for families
in an irregular migration situation to receive this aid.
ASE services departments usually refuse assistance, using
a number of different arguments, such as the inability to
verify income, questioning the legal relationship between
the child and the applicant, and citing a lack of social
integration.17



Also, undocumented parents are excluded from receiving
family welfare benefits, which are provided to families to
compensate for the costs of maintaining and education a
child, and are dependent on the family’s circumstances. 18

 Further, children whose parents or primary caregivers have
irregular migration status have their access to basic social
rights limited (as will be discussed in the proceeding
sections) and are always at risk of detention and
deportation with their parents.

 There is an Ombudsman for Children - a spokesperson for
the rights of the child, to defend rights such as those
provided by the Constitution and the CRC. There is also a
National Consultative Commission of Human Rights
(Commission Nationale Consultative des Droits de l’Homme,
CNCDH), which also monitors implementation of the rights
of the child.

 However, there is no national strategy to promote and
improve the rights and well-being of children in France. The
Committee on the Rights of the Child has expressed concern
that:
“this may result in the lack of consideration of child rights
when formulating the annual plans as well as for overall
planning and budgeting by the Government.”
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EDUCATION

Do Undocumented Children Have a Right to Education in International and
European Law?
Yes, their right to education can be found in several laws:19
In particular:

 The International Covenant on Economic, Social and
Cultural Rights (ICESCR) says:
“The States Parties to the present Covenant recognize
the right of everyone to education”20
(Article 13, see alos Article 14)

 The Convention on the Rights of the Child (CRC) says:
“States Parties recognise the right of the child to education,
and with a view to achieving this right progressively and on
the basis of equal opportunity.”
(Article 28, see also Article 29)

 The European Convention on Human Rights (ECHR) says
“No person shall be denied the right to education”
(Protocol 1 Article 2)21



What Are the National Laws and Regulations?
The Constitution of France guarantees “equal access for children and adults to education, vocational training and culture.
The organization of free and secular public education at all levels is a duty of the state.22
It is a legal requirement for all children of compulsory school age to receive an education, implicitly including children
in an irregular migration situation.

 The Code of National Education, which a consolidation of
French legislation related to education, requires all children
to have access to education from age 6 to 16:
“Instruction is compulsory for both French and foreign
children of both sexes between the ages of 6 and 16.” 23

 Further the Minister of national education made explicit
that no discrimination can be made regarding the
admission of foreign children to education:
“Registration, in an educational institution, of a student of
foreign nationality, whatever their age, can not be
subordinated to the presentation of a residence permit.”24

 The same Circular letter also:


Guarantees access to education from age 16 to 18,
although it is not compulsory.



Entitles all children from the age of 15, regardless of
residence status, to participate in internships and
apprenticeships:
“the company does not control the regularity of their
situation as regards residence”. 25



 All children can also be enrolled in a pre-school near their
residence from the age of three if requested by the family. 27

 School bursaries for disadvantaged students attending
secondary schools and colleges are available to all students,
without discrimination on the basis of nationality or family
residence status.28

 For school trips there is a “collective travel document”
which facilitates the travel of all foreign school children,
regardless of status, from within the European Union 29 by
guaranteeing them the right of re-entry into France when
they return.

What is the Situation in Practice?
 Most children in an irregular migration situation are able to
attend primary and secondary schools in France.

 However, there are concrete barriers to their attendance in
practice:


Documents are sometimes required for registration. Even
if not immigration-related, identification documents and
proof of residence 31 can be difficult to obtain and/ or
make people fearful.



Further, schools occasionally reject the enrolment of a
child whose family cannot provide proof of rent
payments as proof of adequate housing. Such
documentation is very difficult for families in an irregular
migration situation to obtain.



Applications for school bursaries are often refused
because children cannot provide the required financial
information about their family situation (e.g. tax
declaration). 32 Lack of a bank account can also pose an
obstacle although cash payments are possible.



Parents face difficulties meeting extra-curricular
expenses, such as books, transport, uniforms, etc



Fear that the information provided to schools could lead
to detection by the authorities and deportation prevents
parents from registering their children in schools. 33



Precarious living conditions can affect performance and
attendance in school.



A lack of sufficient space in the measures reserved for
non-francophone students or those with little prior
schooling.



Access to 16-18 education is very difficult in practice and
dependent on the number of places.



Children in an irregular migration situation are often
denied access to vocational courses.

 For those who successfully complete their education and
have their baccalauréat, have the right to enroll at
university.

 The inclusion of children in an irregular migration situation
in school, and their de facto integration allows for the family
to be integrated into French society.

“The most common justification that is
used by employers to deny access to education to a child is housing, which is also
mostly used by primary schools, who are
responsible for school registration. They
often act as a barrier for foreigners, especially for those who don’t possess a residence permit or who can’t present rent
receipts”.
(Antoine Math, GISTI, 2009).
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HEALTH CARE

Do Children in an Irregular Migration Situation Have a Right to Healthcare in
International and European Law?
Yes, their right to healthcare can be found in several laws:34

 The International Covenant on Economic, Social and

In particular:

 The Convention on the Rights of the Child (CRC) says:

Cultural Rights (ICESCR) says:
“The States Parties… recognise the right of everyone to the
enjoyment of the highest attainable standard of physical
and mental health.”
(Article 12 (1))

“States Parties recognise the right of the child to the
enjoyment of the highest attainable standard of health
and to facilities for the treatment of illness and
rehabilitation of health. States Parties shall strive to
 The European Convention on Human Rights (ECHR):
ensure that no child is deprived of his or her right of access
“No person shall be subjected to torture or inhuman or
to such health care services.”
degrading treatment or punishment”
(Article 24 (1); see also Articles 25 and 39)
(Article 3)35

What Are the National Laws and Regulations?
 Emergency care is available free of charge to everyone
regardless of insurance or migration status.
 As well as treatment of life-threatening and contagious
diseases, maternity care and abortion for medical
reasons, “emergency care” includes all types of health
care for children and vaccinations.




No co-payments are required from the beneficiary (and
they are not required to pay for care and be reimbursed)
– AME covers 100% of the costs.42 Health care providers
are reimbursed by the State for services provided to AME
beneficiaries. 43



However, there are limitations to the amounts covered,
making it very expensive and nearly impossible to access
medical devices for individual use, such as:

This care is provided directly in the emergency
departments of hospitals or is organised through the
office for access to medical care (permanences d’accès
aux soins de santé – PASS), which all public hospitals
should have .36

 Separated children have access to the mainstream health
insurance 37, children whose parents or other caregivers are
undocumented are excluded, like their parents. 38



Unlike adult undocumented migrants, children have the
right to AME immediately, without any administrative
requirements, except to prove their identity.40



Children are entitled to AME in their own right, from the
day the application is filed. The application should be filed
to the local Social Security centre (Centre de sécurité
sociale – CSS) (organised by the Primary Health Insurance
Fund (Caisse primaire d’assurance maladie – CPAM).



“State Medical Assistance” covers all kinds of health care
– the same care that is covered by the mainstream health
insurance (doctors’ consultations, treatment in medical
facilities and medicines prescribed, as well as external
consultations, pharmaceutical costs, laboratory tests,
dental care and abortion).

Hearing aids



Glasses



Prostheses, particularly dental prosthesis.



The only costs that are excluded are those of
accommodation in certain health and social care
institutions providing lessons “adapted” for young or
disabled people.45



Families do not have to wait until their child is sick to
register them for AME – no medical certification is
required. Once granted, access to AME is a right (for the
period granted).



Beneficiaries of AME receive a certificate which enables
access to AME for the period stated. AME is initially
granted for one year 46 (from the date of the application)
and must be renewed. Once renewed, some CPAM use
the term “Aide Médicale d’Etat Renovée”.



The AME certificate must be shown every time care or
treatment is requested

 They are instead eligible for “State Medical
Assistance” (Aide Médicale État - AME) free of charge. 39



 In addition, all undocumented migrants (including under
18’s) have access to public centers providing free screening
of sexually transmitted diseases and HIV/AIDS, family
planning, vaccinations and screening and treatment of
tuberculosis. None of these centers require any kind of
identification to provide services. Abortion services should
also be available.47

 There are also specific services available through “mother
and childcare centres” (PMI) for very young children (under
six years of age): measures for medical, psychological and
social protection, as well as screening for disabilities. In
principle, only the child’s identity and health card should be
requested.

What is the Situation in Practice?

Many children in an irregular migration situation receive
health care through the AME system.



Undocumented parents lack of knowledge of their
children’s rights and the administrative structures.

However, there are a number of practical barriers which can
prevent children for receiving the care they are entitled to:



There are differences between the procedures at the
different local CSS. Some refuse to accept applications for
AME and instead oblige the applicant to submit their
application to the communal centre for social action
(centre communale d’action sociale – CCAS), usually at
the town hall, or in Paris, to the social security offices in
the AP-HP hospitals or to the Information Service Points
(Points accueil service). 51



Discretion and discrimination on the local level - some
health care providers discriminate and refuse to provide
services to beneficiaries of AME.



Costs for health care incurred before access to AME is
granted can only be reimbursed for the month prior to
the application. Bills for health care older than one month
cannot be reimbursed.52

 Regarding PASS:


There is divergence between hospitals in terms of the
existence and organisation of “emergency care” services
for socially excluded patients. In many public hospitals, it
can be very difficult to find the PASS office or a member
of staff to explain the system, in order to organise
children’s health care outside the AME system.

 Regarding AME:


Although children are exempt from most administrative
requirements, proof of identity is not always available. 49



Lack of awareness about the entitlements of children in
an irregular migration situation, on the part of health care
 Regarding PMI:
providers, health administrators, social workers, which
can lead to the imposition of improper requirements and
 Some PMI centres require a social security number to
demands for documentation.
carry out medical examinations.



This can delay children’s access to AME, or result in them
 Regarding all services:
not accessing AME, when parents do not or can not meet
 Language can be a significant barrier to accessing and
the demands.50
receiving appropriate health care.
“Some public agents [working at the health insurance funds] refuse to deal with a file [of State
Medical Aid] if an original copy of passport is not
presented despite the fact that some persons,
such as asylum seeks whose applications have
been rejected, aren’t required to present it.”

Céline Gaborro, PhD at the Urmis, Université Paris
7-Diderot, beneficiary of the Cnamts grant



There is a fear of being detected and deported.



As a result of moving frequently, children in an irregular
migration situation rarely have proper medical records
and do not receive continuous care. This can be highly
detrimental to children’s health.

 Children in an irregular migration situation have great
difficulty in accessing glasses, hearing aids and more
expensive dental care (e.g. prosthesis).

 Despite their vulnerability to mental health needs, access to
mental health care through the mainstream health care
facilities can be difficult for children in an irregular migration
situation after the age of 6 years (i.e. outside of PMI). There
are some services run by NGOs, mostly in Paris. 53
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HOUSING

Do Children in an Irregular Migration Situation Have a Right to Housing in
International and European Law?
Yes, their right to housing can be found in several laws:54
In particular:

 The International Covenant on Economic, Social and

 The Convention on the Rights of the Child (CRC) says:
“States Parties recognise the right of every child to a
standard of living adequate for the child's physical, mental,
spiritual, moral and social development” and “in accordance
with national conditions and within their means, shall take
appropriate measures to assist parents and others
responsible for the child to implement this right and shall in
case of need provide material assistance and support
programmes, particularly with regard to nutrition, clothing
and housing.”

Cultural Rights (ICESCR) says:
“The States Parties… recognise the right of everyone to an
adequate standard of living for himself and his family,
including adequate food, clothing and housing… The States
Parties will take appropriate steps to ensure the realisation
of this right….”
(Article 11 (1))

 The European Convention on Human Rights (ECHR) has the

(Article 27 (1) and (3))

prohibition of inhuman and degrading treatment (Article 3)
and, in Article 8:
“Everyone has the right to respect for his private and family
life, his home and his correspondence.”

Whilst there is no general duty to provide housing, European Court of Human Rights jurisprudence indicates that these rights
can imply a positive obligation on States to avoid imposing “intolerable living conditions” that would breach these rights. 55

What Are the National Laws and Regulations?
Undocumented families have access to temporary accommodation in emergency situations.

 The Code on Social Assistance and Families states that:
“Every person without a fixed home in a situation of medical, physical and social distress has access, at any time, to emergency shelter” 56

 Social workers and associations should not be penalised for assisting irregular migrants in obtaining emergency shelter. 57
 Otherwise, there is no national legislation which specifies the right to housing for children in an irregular migration status
with their parent(s) or other caregivers.

What is the Situation in Practice?
 Children in an irregular migration status are not entitled to
access social housing 58 with their family unless one
member of the family has a residence permit.

 Temporary shelter is sometimes available in centres for
mothers and children, organised by children’s social services
(ASE). Single mothers with one of more children (the
youngest must be at least three years old) can be
accommodated. A multidisciplinary team of staff is normally
employed (offering educational, social, psychological and
finance-related help).

 The following state-run centres are also open to families
regardless of immigration status:


Emergency centres (CHU) where (for one night,
renewable according to availability).

 When accessing the private housing market, undocumented
families often:


racisme en discrimination.



are forced to live in sub-standard conditions.
(overcrowded, unsanitary, squats, without heating etc).



have their precarious situation exploited by landlords
(“marchands de sommeil”).



rarely report such exploitation to the authorities for fear
of being identified, or at best having to find alternative
accommodation.

 Lack of a fixed address can pose significant barriers to
accessing all other rights and services, including health care,
and to maintaining regular communication with legal
counsel and the immigration office (e.g. if a regularisation is
in process).

Social hotels and accommodation centres for social
reinsertion (CHRS) (for 15 days to 6 months, renewable).
 Some families become homeless. While there are some
However, these structures are designed for specific
temporary solutions implemented by NGOs (for example,
groups of the population, such as people recently
during winter) there are currently no structural solutions
released from prison or women victims of domestic
violence. Further, they focus on programmes of social and
envisaged.
professional reinsertion, towards independent housing.
Therefore, they often refuse families with irregular
migration status due to the lack of regular residence and
employment possibilities. Any refusal can be contested as
“The social child and youth care services are, in
illegal.
practice, reluctant to take in charge the reception of pregnant women or lone mothers who
 Due to lack of space in shelters, in extreme circumstances,
regional councils sometimes pay to temporarily
are in an irregular situation. Among others,
accommodate the family in a hotel.
they are being refused because they lack of an
“insertion project”, which is one of the mis These types of accommodation are rarely available, always
60
sions of these care services. Thus, these untemporary, and not appropriate housing for children.
documented women and young people are
 Shortage of social housing makes cheap, decent housing
being denied the opportunity to build an inserdifficult to find on the private market.
tion project because they would risk to over
 A residence permit is sometimes required by landlords when
stay in reception centres who prefer to not
renting on the private housing market.
admit them at all”


 Housing arrangements are often insecure, with families
having to move frequently and rely at times on friends and
family.

Gisti 59
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Barriers Common to Accessing All Social Rights
 National legislation that is below the standards set out in human rights law, inexplicit or contradicted by other rules and
practices.

 National Lack of clarity in the rules and frequent changes in policy.
 Discretion and lack of training for local authorities/ service providers.
 Fear.
 Lack of awareness of undocumented families of their rights.

Cross-cutting Issues
 Interdependence of rights – children’s health, living conditions and access to education are all closely interlinked, and
only by guaranteeing basic access to education, health care, and housing, are these children allowed sure and solid
development. To deny access of one of these rights affects all the others. 61

 The use of child poverty as a tool of immigration control – migration control tends to take priority over child protection, so much so that repressive policies are often justified by the (flawed) logic that making life as intolerable as possible will motivate “voluntary” return. There is also concern that, in this context, the power to separate children from
their families could be used to be ‘tough’ on irregular migrants, rather than only in cases where it is clearly in the best
interests of the child. These policies are implemented without consideration of the impact on children.

 The practice of child detention is also a major concern. Children’s access to their rights to education and heath care is
severely limited in detention, and it is a de facto breach of their right to housing as detention centres (centres de rétention administrative – CRA) are completely unsuitable accommodation for children. Detention has been found to be
highly detrimental to children’s physical and mental health, and in breach of international and European laws. 62
The number of children being detained with their families in French CRA has been steadily increasing. In 2010, 178 families, including 356 children, were locked in detention centres, up from 318 children in 2009. In 2004, 165 children were
detained; meaning the number of children in detention has doubled in six years, from 165 to 356. The opening, in August 2011, of 40 spaces for families in the new CRA at Mesnil-Amelot indicates an intention to detain more children.63
Further, many of those detained are very young. In 2010, 80% of those detained in CRA are less than 10 years old (57
children under one year, 153 of 2 to 6 years, 96 of 7 to 12 years, and 50 of 13 to 17 years).64
On 19 January 2012, the European Court of Human Rights condemned France for its legislation, which allows the deprivation of liberty of families, without considering alternatives and without examining the individual situation of the children, and so can be considered inhuman and degrading treatment and an infringement on the right of every family to
lead a normal life.65 Despite this decision, the French government continues to detain children. Between 19 January and
21 March 2012, twenty families, including 47 children, were detained in Toulouse, Oissel, Mesnil-Amelot, Lyon and
Metz. In Mayotte, and the detention of children is systematic and on a large scale, in very poor conditions.66 Detention
of children in “waiting zones” is likewise systematic and large scale.

Regularisation
There is also a pressing need for durable solutions for children in an irregular migration situation, and their families – pathways into a regular migration status and documentation.
As outlined in this brief, all children are entitled to various rights regardless of immigration status, but the precarious living conditions associated with irregular migration status are highly detrimental to their wellbeing. Further, as children grow older and transition to adulthood, they must face the reality of living as an adult with undocumented status, which is particularly harsh for the many that have spent many years and grown up in
France.
A renewable residence card for one year safeguarding the ‘private and family life’ of the child is given if 67:

 The young person can prove regular residence in France with at least one of their parents, since the age of 13;
 The young person has been under the care of a children’s social service (l’aide sociale a l’enfance – ASE), provided they undertake to follow a formal training plan. This method is therefore only for unaccompanied children in French territory 68;

 And generally, for all children who have woven personal and family ties in France. These ties usually have to
be of a certain length, and significance. Sometimes consideration is also given to family ties from the country
of origin, which have continued in France. This method of regularisation constitutes the transcription of Article
8 of the ECHR, protecting the right to private and family life, directly into French law. 69
Some young people who study in France obtain a student residence card, which lasts one year, even when they
have entered France without the necessary visa. This regulation gives the prefect wide power of whether to
regularise these children. Otherwise, the student residence card is only renewable during the course of one’s
education. It is still very difficult to obtain a change of status on the residence permit, notably, the right to
work.
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